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External Conduct Standards For Charities 
With Overseas Activities  
BY Jonathan Green, Senior Associate

The Australian Charities and Not-for-profits Commissions 
(ACNC) introduced, in 2019, a set of standards, called the 
External Conduct Standards (EC Standards), with which 
charities ‘operating outside of Australia’ must comply. 
The EC Standards govern how charities manage their 
activities and resources outside of Australia and require 
charities to take reasonable steps to ensure appropriate 
standards of behaviour, governance and oversight are 
adopted when undertaking activities or providing funding 
overseas. 

A charity operates outside of Australia if it: 

(a)	 conducts activities overseas, even if such activities 		
		  are:
		  (i) a minor part of the activities it undertakes; or 
		  (ii) undertaken by a third party; and/or
(b)	 sends or spends funds overseas, once again, even if 	
		  this is only a small amount. 

Charities that do not operate outside of Australia are not 
subject to the EC Standards and do not have to comply 
with the EC Standards. 

The EC Standards are comprised of four separate 
standards. These standards are:
(a)	 Standard 1: Activities and control of resources;
(b)	 Standard 2: Annual review of overseas activities and 	
		  record keeping;
(c)	 Standard 3: Anti-fraud and anti-corruption; and
(d)	 Standard 4: Protection of vulnerable individuals. 

The requirements of each of these standards and how 
charities can meet each standard are discussed in further 
detail below.

Standard 1: Activities and control of 
resources
Standard 1 of the EC Standards requires that charities:
(a) 	 take reasonable steps to ensure their activities		
	 outside of Australia are consistent with their 		
	 charitable purpose’s and are conducted in 			 
	 accordance with their not-for-profit requirements;
(b) 	 maintain reasonable internal control procedures 		
	 to ensure that funds, equipment, supplies and 		
	 other resources, used outside of Australia, are used 		
	 in a way that is consistent with their charitable 		
	 purpose’s and character;
(c)	 take reasonable steps to ensure that funds, 			
	 equipment, supplies and other resources provided to 	
	 third parties outside Australia, or within Australia for 	
	 use outside Australia, are applied:
	 (i)	 in accordance with their charitable purpose’s and 	
		  character; and
	 (ii)	 with reasonable controls and risk management 		
		  processes in place; and
(d)	 comply with Australian laws while operating      		
	 overseas (i.e., regarding money laundering, 			 
	 financing of terrorism, slavery etc) and put in place 		
	 reasonable internal 	control procedures to ensure 		
	 compliance with such laws.
Charities can take steps to meet this standard by 
identifying how their overseas activities or funding could 
be at risk of misuse and developing a plan to manage 
such risk. This might include, but is not limited to, taking 
steps such as:
(a)	 ensuring that policies and procedures are in place to 	
	 manage such risk;
(b)	 making sure overseas activities and funding requests 	
	 are properly approved;
(c)	 checking the reputation and experience of third 		
	 parties before engaging them overseas;



(d)	 putting in place written agreements with third parties 	
	 and regularly monitoring their activities; and
(e)	 ensuring a whistleblower process is in place, to 		
	 detect wrongdoing.

4Melbourne | Sydney | Brisbane | Perth | Canberra | Adelaide | Darwin

Not-For-Profit | External Conduct Standards for Charities with Overseas Activities

Standard 2 of the EC Standards requires charities to obtain 
and keep sufficient records for their overseas activities, on a 
country-by-country basis. Such records must:
(a)	 include information necessary to be able to prepare a 		
		  summary of their activities and related expenditure 		
		  outside Australia in relation to each overseas country in 	
		  which they undertake activities; and
(b)	 be kept for each financial year in which they:
		  (i)	 operate outside of Australia; or
		  (ii)	 give funds or other resources to third parties for use 	
			   outside Australia.
Charities can meet this standard by ensuring that they keep 
suitable records of their operations outside of Australia. Such 
records should include details such as:

(a)	 the types of activities undertaken and how those 		
	 activities achieve the charitable purpose’s of such 		
	 charities, on a country by country basis;
(b)	 details of overseas expenditure, on a country by country 	
	 basis;
(c)	 how activities overseas are monitored;
(d)	 the third parties such charities work with overseas; and
(e)	 records of any claims of inappropriate behaviour by the 	
	 personnel of such charities.

Standard 2: Annual review of 
overseas activities and record 
keeping

(d)	 checking the reputation and experience of third parties 		
	 before engaging them overseas; 
(e)	 putting in place written agreements with third parties 		
	 and regularly monitoring their activities; and
(f)	 ensuring a whistleblower process is in place, to detect 		
	 wrongdoing.

Standard 4 of the EC Standards requires charities to 
take reasonable steps to ensure the safety of ‘vulnerable 
individuals’ (those under 18 and/or those unable to protect 
themselves from harm or exploitation) overseas. It applies 
where individuals are:
(a)	 provided with services or accessing benefits under 		
         programs provided by such charities (whether directly or 	
	 through collaboration with third parties); or
(b)	 engaged by such charities, or third parties in 			 
         collaboration with such charities, to provide services or 		
	 benefits on behalf of such charities or third parties.
Charities can take steps to meet this standard by identifying 
and assessing the risks of vulnerable people associated with 
their overseas activities and developing a plan to manage 
such risks. This might include, but is not limited to, taking 
steps such as:
(a)	 ensuring that policies and procedures are in place to 		
	 manage such risk;
(b)	 ensuring thorough recruitment processes are put in 		
	 place in relation to their personnel;
(c)	 checking the reputation and experience of third parties 		
	 (including their ability to ensure the safety of vulnerable 	
	 people) before engaging them overseas; 
(d)	 putting in place written agreements with third parties 		
	 and regularly monitoring their activities; and
(e)	 ensuring a whistleblower process is in place, to detect 		
	 wrongdoing.
If your charity conducts activities overseas and needs 
assistance to ensure compliance with the EC Standards, our 
team can assist with reviewing your compliance with the EC 
Standards and ensuring ongoing compliance with the EC 
Standards.

Standard 4: Protection of vulnerable 
individuals

Standard 3: Anti-fraud and anti-
corruption
Standard 3 of the EC Standards requires charities to:
(a)	 minimise any risk of corruption, fraud, bribery or other 		
	 financial impropriety by their personnel and by third 		
	 parties they work with outside of Australia; and
(b)	 identify and document any perceived or actual material 		
	 conflicts of interest outside of Australia, in relation to 		
	 their personnel and third parties that they work with 		
	 outside Australia.
Charities can take steps to meet this standard by identifying 
and assessing the risks of fraud or other financial impropriety 
they face when carrying out their work overseas and 
developing a plan to manage such risks. This might include, 
but is not limited to, taking steps such as:
(a)	 ensuring that policies and procedures (including a 		
	 suitable conflicts of interest policy) are in place to 		
	 manage such risk;
(b)	 making sure overseas activities and funding requests 		
	 are properly approved and conflicts of interest are 		
	 identified and documented;
(c)	 ensuring thorough recruitment processes are put in 		
	 place in relation to personnel of such charities;
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•	 under Australian law vicarious liability 
only arises out of an employer/employee 
relationship; and

•	 any extension of the rule to relationships ‘akin 
to employment’ was a matter for parliaments to 
implement law reform.
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Vicarious Liability And Charitable 
Organisations  

The High Court’s recent decision in Bird v DP (a 
pseudonym) [2024] HCA 41 has received significant 
media attention, largely to its topical subject matter – 
vicarious liability of a diocese of the Catholic Church for 
the conduct of a priest who had previously been found (by 
the Supreme Court of Victoria) to have sexually abused 
the plaintiff as a child. 

Vicarious liability is the liability of an organisation for the 
actions of an individual who was in the organisation’s 
service. Critically, it does not require the organisation to 
have been on notice of the risks posed by the individual 
(unlike an allegation the organisation was negligent), 
and in some jurisdictions (i.e. NSW) certain damages 
are either capped, or unavailable, if the organisation 
was negligent. Such restrictions do not apply if the 
organisation is found to have been vicariously liable.  

At its core, the High Court’s decision in Bird v DP sets 
out a straightforward – but significant – principle 
that Australian Courts can only find an organisation 
vicariously liable for its employees.  
 
Background 

The question that came before the High Court was 
whether an organisation could be vicariously liable 
for an individual who was not an employee, but where 
the relationship was sufficiently ‘akin to employment’. 
Specifically, the High Court was asked to consider the 
relationship between a Catholic diocese and an assistant 
priest, which was governed by Canon Law principles, 
rather than a contract of service. 
The Supreme Court of Victoria, and the Court of Appeal 
had both found that such a relationship could give rise to 
vicarious liability. While significant, the Victorian Courts 
were not alone in their views. 

BY Hudson Digby, Senior Associate

The Supreme Court of New South Wales would go on to 
follow the same reasoning on two occasions,  and had 
previously indicated that it might also be prepared to find 
organisations vicariously liable for volunteers. 

The decision 
The High Court overruled the determinations of the lower 
courts and held that:

Key takeaways 
The key takeaways for charities and not-for-profits are:
•	 	 on the law as it currently stands, vicarious liability can 

only apply to employees. The view of the High Court 
is that any extension of the principle by the Courts 
will lead to uncertainty around when vicarious liability 
can actually arise;

•	 	 accordingly, charities should ensure that their 
employment contracts are clear in terms of the nature 
of the engagement, as are any agreements with 
volunteers; and

•	 	 expect to see further discussion regarding legislative 
reform, with a focus specifically on vicarious liability 
for historical abuse claims.
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Climate Change Diligence Update
BY Valentyna Jurkiw, Special Counsel

Ongoing climate change 
considerations have resulted in 
new ASIC reporting obligations 
coming into effect on 1 January 
2025 under the Treasury Laws 
Amendment (Financial Market 
Infrastructure and Other 
Measures) Act 2024 (Cth) (Act). 

The main requirement: the 
sustainability report
Regulated entities will be required to lodge an annual 
sustainability report with ASIC. The sustainability report 
needs to comply with Australian Sustainability Reporting 
Standards and include a climate statement which: 
•	 	 discloses material financial risks and material 

financial opportunities relating to climate for the 
entity; 

•	 	 sets out metrics and climate related targets of the 
entity (for example, in relation to emissions); 

•	 	 provides information regarding governance, strategy 
and risk-management undertaken in relation to the 
metrics and targets (among other matters); and 

•	 	 provides scenario analysis testing the resilience 
of the reporting entity’s strategy to physical and 
transition climate related risks. 

For the purposes of the scenario analysis component 
of the report requiring consideration of physical and 
transition climate related risks, physical climate related 
risks refers to matters such as disruption to productivity 
as a result of, for example, increased temperatures. 
Transition related climate risks refer to matters such as 
impacts to business arising from an entity’s transition 
away from fossil fuels or greenhouse gas emitting 
activities. 

In the first three years of the regime, sustainability reports 
will need to include a directors’ declaration that, 'in their 
opinion, the entity has taken reasonable steps to ensure 
the substantive provisions of the sustainability report are 
in accordance with the Corporations Act’. 

From 1 January 2028, the “reasonable steps” qualification 
will be removed and directors will face a higher standard. 

Impact on Charities and Not-for-
profits
While charities and not-for-profits are largely exempt 
from this new reporting regime, directors and responsible 
persons still have obligations to act with care and 
diligence (under the Corporations law or the ACNC 
Governance Standards, depending on the nature of the 
organisation).  

In the charity context, charities also have obligations 
under the Governance Standards to account to members 
and take steps to ensure that public trust and confidence 
in the organisation are maintained.  Accordingly, the 
new reporting regime could provide not-for-profit 
organisations with an important due diligence tool for 
the purposes of assessing collaboration opportunities 
involving green credentials.   

The new obligations form part of the climate change 
reforms underway which we referred you to in Third 
Dimension last year. While these new obligations do not 
apply to everyone, they are nonetheless a good indicator 
of what is to come. 

The Act introduces additional requirements for 
climate risk related financial disclosure. The reporting 
requirements apply mainly to large public trading 
companies. Not-for-profit organisations registered as 
charities with the ACNC are specifically exempted. 
However, as part of the evolving regulatory rubric 
it is worthwhile for charities and not-for-profits to 
understand these new regulations, especially if they 
seek to partner with and, therefore, benefit from the 
green credentials of a regulated entity. 

The legislation applies to entities required to report 
under Chapter 2M of the Corporations Act 2001 (Cth) 
and which meet size criteria set out in the Act or which 
have reporting entity obligations under the National 
Greenhouse and Energy Reporting Act 2007 (Cth). 
Obligations under the Act are phased over two years 
commencing on 1 January 2025.
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The Practical Effect Of The Right To 
Disconnect On NFPs 
BY Nicola Paterson, Law Graduate
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Technology pervades our lives. Its omnipresence gives 
rise to concerns about work-life balance and whether 
personal boundaries have become eroded. Our culture 
of connectedness and instant communication can have 
negative effects on the mental wellbeing of workers who 
are unable to unwind and recharge after a day of work. 

On 26 February 2024, new legislation ‘regarding a right to 
disconnect’ was introduced  to  address  some  of  this  
concern. 

There is much misinformation surrounding the right to 
disconnect under the Fair Work Act. Popular discourse 
often suggests the legislation has created a ‘bright line’ 
rule that employers cannot contact employees after work 
hours. The reality of how the right to disconnect operates 
is more nuanced and requires careful consideration of 
how it applies in any organisation. 

Under  the  new  legislation,  as  of  26  August 2024, 
employees have a right to refuse to monitor, read or 
respond to contact outside their working hours unless 
doing so is unreasonable. The legislation therefore does 
not prohibit employers from contacting employees. The 
new legislation is, in actuality, a right to refuse to respond 
to communications within certain limitations i.e., whether 
it is unreasonable to do so. 

When considering whether an employee’s refusal to 
monitor, read or respond is unreasonable, the reason for 
the contact,  how  the  contact is made, the compensation 
of the employee, the employee’s role and the employee’s  
personal  circumstances  must  be considered. The 
effect of considering renumeration and role in whether 
the employee is acting unreasonably is that the right to  
disconnect  will often not apply to salaried senior staff 
in the absence of personal circumstances that make it 
reasonable. Conversely, for minimum wage shift workers, 
refusing to respond to contact out of hours would 
ordinarily not be unreasonable.  

Will your NFP be affected? 
NFPs and charities employing staff are generally subject 
to the right to disconnect laws unless they are not a 
‘trading corporation’. If your NFP is small (that is, employs 
less than 15 people) as at 26 August 2024, you have until 
26 August 2025 to comply. 

The ability to ignore an employer’s requests after hours 
(unless it is unreasonable) is a workplace right within  
the  meaning  of  the  Fair Work Act 2009. This means 
that employers are prohibited from taking adverse 
action against an employee if they exercise their right to 
disconnect.

How to prepare
1. Identify your current practices. 
NFPs should consider what are the current working hours 
for employees at home and in the office, how frequent 
out of hours contact is, and the nature of that contact. 
Consideration should be had to the nature of the contact 
and the role of the contacted employee. Consider whether 
that contact could have been avoided by training or 
information sharing within work hours. Taking stock of 
your current practices in relation to after hours contact is 
important in considering what changes need to occur to 
be compliant with the right to disconnect legislation. 

2. Create policies to prevent out of hours contact where 
possible 
NFPs often are often focused on maximising their limited 
resources. As such, it is particularly important for NFPs 
to minimise the need for out of hours contact which may 
require additional renumeration to be paid to the persons 
contacted. NFPs should train managers and employees 
to ensure they understand escalation points and how to 
approach out of hours contact so that the need for out of 
hours contact is minimised where possible. 

3.	 Revise practices to comply with the right to disconnect 
legislation. 
In some NFPs the services provided may make it 
inevitable that key staff are not present during all 
operating hours and may be contacted out of hours. For 
instance, providing support helplines 24 hours a day may 
mean issues escalate while senior staff are not there and 
need to be contacted out of work hours.  

4. Educate staff about their rights. 
NFPs should also ensure staff are aware of their rights 
under the right to disconnect. Staff should also be 
made aware that disputes should first be raised with 
their employer. Management should also be aware of 
employee rights to ensure that staff are not treated 
adversely for failing to respond where they have a right to 
disconnect. 
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Permanent Stays In Historical Abuse Claims 
BY Esther Boersma, Lawyer

On 13 November 2024, the High Court of Australia 
handed down two long-awaited judgments in relation 
to permanent stays of proceedings in historical abuse 
cases. The High Court’s decisions in Willmot v The State 
of Queensland  (Willmot) and RC v The Salvation Army 
(Western Australia) Property Trust (RC) mark a notable 
development in the ‘new world’ of historical abuse claims 
in a post-GLJ v The Trustees of the Roman Catholic 
Church for the Diocese of Lismore (GLJ) landscape 
that will continue to have significant consequences for 
institutional defendants.

History of permanent stays 

Following the Royal Commission into Institutional 
Responses to Child Sexual Abuse (Royal Commission), 
certain previously available defences were removed 
across Australia, including amongst others, relevant 
statutory limitation periods generally requiring claims 
to be brought within three years after a person turns 18. 
In changing those laws however, Parliaments across 
Australia explicitly said that the ability for a defendant 
to apply for a permanent stay of proceedings, where the 
lapse of time has a burdensome effect on the defendant 
that is so serious that a fair trial is not possible, remained 
available. 
The decision in GLJ, marked the first significant 
development in this area, where the High Court of 
Australia ultimately held that child abuse cases by their 
very nature, and having regard to all that was learned 
from the Royal Commission, meant that we are in a 
‘new world’ when considering what circumstances were 
actually required for a child abuse trial not to be a fair 
one.

Willmot v The State of Queensland

In Willmot, the High Court found that despite the passage 
of time and death of key witnesses and all but one 
alleged perpetrator, a fair trial was possible for three of 
the five pleaded allegations, and granted a partial stay of 
proceedings concerning those allegations. 

The High Court, consistent with GLJ, noted that 
a permanent stay is a last resort and requires an 
‘exceptional’ case in which it is impossible for the 
irreducible minimum necessary for a fair trial to be 
satisfied.  The Court determined that the irreducible 
minimum must be found on the circumstances and 
statutory context of each case.  Further, the Court 
reinforced the finding in GLJ that the impoverishment 
of evidence due to the passing of time, in and of itself, 
does not enliven the power to stay proceedings. To be 
successful in this regard, the lapse of time must have had 
a ‘burdensome effect – in the sense of some forensic 
consequence – which is so serious that a fair trial is 
not possible’.  Those allegations that were permanently 
stayed were ones which the Court described as ones 
where the defendant was not able to even investigate 
the ‘foundational facts’.  The High Court did not however, 
specify what constitutes an exhaustive list of potentially 
sufficiently significant ‘foundational facts’ for the purpose 
of justifying a permanent stay.

RC v The Salvation Army (Western 
Australia) Property Trust

In RC, the High Court applied the reasoning set out in 
the Willmot decision (heard immediately before RC) 
and found that, on the facts, the death of the alleged 
perpetrator and key witnesses did not deprive The 
Salvation Army of any evidence that would prevent 
them making a meaningful response to RC’s allegations; 
rather, it lost the possibility of a bare denial, and that 
the absence of documentary records did not equate 
to an unfair trial as the plaintiff is still able to be cross-
examined on his evidence. 

Future of permanent stays

Courts will be less likely to allow an application for a 
permanent stay by institutions responding to historical 
child abuse claims, even where the perpetrator is 
deceased. The judgments in Willmot and RC reinforce the 
Court’s decision in GLJ confirming that there will be very 
limited circumstances in which a permanent stay will be 
granted, with each application assessed on a highly fact 
specific basis. 
Further, the High Court highlights the importance 
of pleading with specificity, in relation to where a 
plaintiff has failed to provide sufficient particulars 
within a pleading, and the requirement of a defendant 
to demonstrate specific prejudice when seeking a 
permanent stay. 
The bar is set high and institutional defendants seeking 
a permanent stay will need to more seriously consider 
whether they can demonstrate a ‘burdensome effect’ 
more than just the passing of time, death of witnesses 
and absence of documentary records. This may likely 
mean more plaintiffs in historical abuse cases will be 
permitted to run their cases at trial.
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