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Case details 

Jurisdiction New South Wales Court of Appeal 

Date of judgement 1 June 2022 

Bench   Macfarlan JA 

Brereton JA 

Mitchelmore JA 

 

Factual summary 

Abuse setting The respondent’s family home 

Abuse date The latter half of 1968, on one occasion 

Alleged Perpetrator Father Clarence Anderson, a priest of the Roman 
Catholic Church 

Nature of Abuse  
The alleged perpetrator befriended the respondent’s 
family and regularly frequented the family home. 

The sexual assault was ‘a violent, spontaneous, 
opportunistic and isolated assault’ after the 
respondent was found home alone by the 
perpetrator. 

The respondent was 14 years old at the time of the 
alleged sexual assault. 

Injuries / Impacts  
GLJ claimed she suffered complex post-traumatic 

https://www.caselaw.nsw.gov.au/decision/181129062d6c68e8f721375c


 
 

stress disorder, chronic and recurrent depressive 
disorders, generalised anxiety disorder, panic 
disorder, sexual disorder, enduring post-traumatic 
personality change, and harmful alcohol use. 

Claim for Damages GLJ alleged that the Lismore Trust was negligent, 
having breached a duty of care owed to her and that 
the Lismore Trust was vicariously liable for the 
conduct of Father Anderson. 

 

Background 
Father Anderson was a priest in the Diocese of Lismore between 1963 and 1970. He was 
appointed to the Parish of Lismore for a period in the latter half of 1968.  

GLJ was born in Lismore in 1954. Her parents were Catholic and they attended mass every 
Sunday at St Carthage’s Cathedral, within the Parish of Lismore. 

In 1968, GLJ’s father was injured in a motorcycle accident and Father Anderson was allocated 
as a support priest for her family. As a result, Father Anderson visited the family home ‘very 
regularly’ and ‘gained the love and trust’ of GLJ’s family. 

GLJ alleges that Father Anderson sexually assaulted her in in 1968. The sexual assault 
occurred when GLJ was 14 years old, after she had returned home from netball and was in 
the process of getting changed in her bedroom while there was no one else at home. The 
assault was an isolated incident.  GLJ only saw Father Anderson one further time, when she 
was about 17 years old. 

GLJ commenced proceedings against The Trustees of the Roman Catholic Church for the 
Diocese of Lismore (the ‘Lismore Trust’), on 31 January 2020.  

On 17 November 2020, the Lismore Trust filed a notice of motion seeking a permanent stay of 
the proceedings pursuant to s 67 of the Civil Procedure Act 2005 (NSW), or in the alternative, 
for the proceedings to be dismissed pursuant to rule 13.4(1)(c) of the Uniform Civil Procedure 
Rules 2005 (NSW). 

In its application for a permanent stay, the Lismore Trust contended that it had no chance of 
receiving a fair trial in circumstances where it had no recourse to Father Anderson or other 
material witnesses, most critically on the issue of whether Father Anderson sexually assaulted 
GLJ, and where, at the time of his death, neither Father Anderson nor the Lismore Trust were 
on notice of GLJ’s allegation of sexual assault. 

On 24 September 2021, Justice Campbell refused to grant a permanent stay and dismissed 
the notice of motion.  

The Lismore Trust sought leave to appeal the order of the Supreme Court dismissing its 
application for a permanent stay of proceedings. 

Notably, the following documents were in evidence: 



 
 

• unsworn witness statements by four other people.  In each of these statements, the 
person said that they lived within the Lismore Diocese as a child, and was sexually 
abused by Father Anderson; and 

• documents produced on subpoena which disclosed that ‘some members of the clergy 
within the Diocese of Lismore, including senior members, were aware of at least 
allegations that Father Anderson had sexually abused children when he was a priest 
in the Diocese’.  This was primarily comprised of documents concerned with Father 
Anderson’s petition for laicisation, from 1970 and 1971.  The documents included 
detailed written accounts about Father Anderson, which included comments that 
Father Anderson preferred the company of boys, was a homosexual, and that it was 
‘common knowledge’ that a number of boys had been ‘used sexually’ by Father 
Anderson.   

Father Anderson died in 1996. 
 

Decision  
The Court’s consideration of the trial Judge’s decision  

Justice Campbell, in refusing to grant a permanent stay, had not been satisfied that the 
Lismore Trust had discharged the onus on the balance of probabilities of demonstrating that a 
fair trial could no longer be had.  

Referring to the evidence considered by the primary Judge, Mitchelmore JA agreed with his 
Honour that the extant documentary record arguably demonstrated ‘that Father Anderson’s 
misconduct was well-known to his superiors, well before the event relied upon by the plaintiff’.  
However, her Honour emphasised that the Lismore Trust’s case for a permanent stay focused 
on the absence of any record that related to GLJ’s specific allegations, and the absence of 
any opportunity to put those allegations to Father Anderson and others who were appointed 
within the Diocese at the time. 

Mitchelmore JA asserted that while the primary Judge recognised that there were 
‘undoubtedly forensic disadvantages attending the passage of time in this case because of 
the death of the clergy’, he sought to answer that acknowledgement by reference to ‘a number 
of considerations which positively demonstrated that a fair trial could still be held’. However, 
Mitchelmore JA determined that the considerations which he put forward addressing these 
forensic disadvantages were ‘not responsive to the difficulties that the Lismore Trust identified 
on the issue that was central to its liability’.   

Referring to Justice Campbell’s comment that child sexual abuse almost overwhelmingly 
occurs in a private place, such that ‘[r]arely can it be expected that eyewitnesses will be 
available, if ever’ Mitchelmore JA suggested that this could be partly accepted in so far as it 
concerns witnesses apart from the complainant and the alleged perpetrator, but it is of limited 
significance where the alleged perpetrator is deceased without being made aware of the 
allegations. 

Mitchelmore JA went on to add that even though the Lismore Trust may 
not have called Father Anderson as a witness were he alive, the point of the stay application 
was that ‘without any account from Father Anderson (or  other priests in the parish) the 



 
 
Lismore Trust was at a significant disadvantage on the issue of whether Father Anderson 
sexually assaulted GLJ’. 

Mitchelmore JA considered that the primary Judge erred in his Honour’s assessment of the 
impact of Father Anderson’s death on the fairness of the trial. Contrary to the primary Judge’s 
views on the issue of the alleged sexual assault of GLJ, her Honour noted that in the present 
case ‘everything does depend upon the acceptance of the plaintiff’s account as there was no 
other available contradictor’. 

Her Honour considered that the primary judge had misapprehended the facts in making an 
assumption as to how Father Anderson would have responded, had he been available to deny 
the assault. Mitchelmore JA considered that this assumption highlighted the reality of the 
Lismore Trust’s position, namely that there was ‘no response from Father Anderson, denial or 
otherwise, the credibility of which could be evaluated’. 

As to the four statements by other complainants against Father Anderson, Mitchelmore JA 
considered that his Honour did not address the difficulties faced by the Lismore Trust in 
responding to those allegations, nor did he engage with the Lismore Trust’s evidence and 
submissions on this issue (which was, in effect, that the tendency evidence was in respect of 
abuse of young boys, not girls like GLJ).   
 

The re-exercise of the discretion under s 67 of the Civil Procedure Act 2005 (NSW) 

On re-exercising the discretion, the Court of Appeal determined that although the passage of 
time of some 54 years does not in itself warrant the grant of a permanent stay, the 
consequences of that passage of time place the case in the exceptional category. 

The issue of whether Father Anderson sexually assaulted GLJ was central to the causes of 
action pleaded against the Lismore Trust, and accordingly although he was not a defendant, 
Father Anderson was a critical witness.   

In particular, her Honour noted that since Father Anderson passed away before the Lismore 
Trust was on notice of GLJ’s allegation of sexual assault, the Lismore Trust did not have an 
opportunity to confront him with the detail of GLJ’s allegations and obtain instructions for the 
purposes of its defence of her claims.   

Despite GLJ identifying other witnesses who might have seen interactions between Father 
Anderson and GLJ, or to whom GLJ said she later reported the alleged abuse, her Honour 
was of the view that in the circumstances, any forensic steps or further inquiries that could be 
taken by the Lismore Trust would not ameliorate the difficulty that without Father Anderson it 
is, ‘utterly in the dark’ on the central issue (as referred to in Moubarak by his Tutor Coorey v 
Holt (2019) 100 NSWLR 218; [2019] NSWCA 102 (‘Moubarak’)). 
 

Practical points for current and future historic abuse claims 

While this case does not break new ground, but rather applies the principles set out in prior 
judgments, it is a pivotal judgment in terms of how we anticipate both claimants and 
respondents will now approach potential stay applications in claims of historical abuse. 



 
 
That is because of the Court of Appeal’s treatment of the evidence of both the Lismore Trust’s 
imputed knowledge of Father Anderson’s prior behaviour of potential abuse of boys within the 
Diocese and of the evidence given by the four other alleged victims of Father Anderson. 

The role of ‘tendency evidence’ has recently been of greater significance in historic abuse 
judgments.  In DP v Bird [2021] VSC 850, Justice Forrest admitted the evidence of nine 
witnesses, each of whom alleged that they had been abused by Father Coffey as young boys 
(as did the plaintiff in that case).  Given Campbell J’s undoubtedly correct statement at first 
instance that child sexual abuse almost overwhelmingly occurs in a private place without 
witnesses, evidence of an alleged offender’s prior offending against others can be crucial.  It 
is likely that in this case, GLJ’s solicitors considered that this evidence, along with the 
evidence of the Lismore Trust’s contemporaneous knowledge of Father Anderson’s alleged 
offending, would be sufficient to avoid a determination that the Lismore Trust was ‘utterly in 
the dark’ about the allegations.   

What the Court of Appeal focussed on was the specificity of the allegations, and the Lismore 
Trust’s inability to deal with those particular allegations in respect of GLJ, in light of Father 
Anderson’s death.   

What is left unclear is how much more light would have been shone on the allegations if 
Father Anderson was still alive, but denied the allegations (noting that Mitchelmore JA stated 
that the Lismore Trust would not necessarily (or even likely)) have called him as a witness 
even if he was alive.   

We are left to wonder whether the Court would have reached the same decision if the 
tendency evidence was from females, rather than males, alleging abuse by Father Anderson 
while they were children.   

Along with another recent decision on a stay application, by Justice Garling in the Supreme 
Court of New South Wales in Fields v Trustees of the Marist Brothers [2022] NSWSC 739 
(‘Fields’), this signals a reinforcement by the NSW Courts that the death of an alleged 
offender, and the unavailability of any other witnesses, is of primacy in a stay application, and 
even tendency evidence will not overcome that inability to obtain a fair trial.  Justice Garling, in 
Fields, said ‘the use of such tendency evidence in these circumstances magnifies the 
prejudice to the defendant which arises from the death of [the alleged offender] because the 
defendant is unable to investigate or challenge the principal evidence of the plaintiff or a 
significant circumstance relied upon in the plaintiff’s case, namely the relevant tendencies.’   

We consider that respondents to historic abuse allegations will now be emboldened to rely on 
and run stay applications more readily than they have previously.  Claimants who intend on 
litigating will need to seriously consider the availability of prospective witnesses for defendants 
in order to assess the likelihood of a stay application being run, and of any such application 
being successful.  Claimants may also consider that applications to the National Redress 
Scheme, or direct approaches to institutions may be a more attractive proposition than 
litigation.   

 


