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Forward
As 2020 came to a welcome end, we released brief articles on significant events in the employment, industrial 
relations and safety space for each of the 12 Days of Christmas. This booklet is a compilation of the articles that 
were prepared and released in December 2020.

Our final article is our forecast for 2021 and what we suggest employers may do to prepare.   

This is a series prepared by Harold Downes, Partner, with Genevieve Hallam, Lawyer.

The Brisbane Workplace Relations, Employment and Safety Team supported the compilation of articles, 
including: Sarah-Jayne Rayner, Associate, Belle Sakrzewski-Hetherington, Lawyer, and Sam Dekker, Lawyer. 

Mills Oakley boasts a stellar National Workplace Relations Employment & Safety Team. 

Contact details can be found on the final page.1

1This is commentary published by Mills Oakley for general information purposes only. This should not be relied on as specific 
advice. You should seek your own legal and other advice for any question, or for any specific situation or proposal, before 
making any final decision. The content also is subject to change. A person listed may not be admitted as a lawyer in all States 
and Territories.

Harold Downes 
Partner | Brisbane
T: +61 7 3228 0457 
M: +61 409 787 211 
E: hdownes@millsoakley.com.au

Genevieve Hallam 
Lawyer | Brisbane
T: +61 7 3228 0464  
E: ghallam@millsoakley.com.au
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Impact of COVID-19 on workplaces - a 
snapshot of an unprecedented worldwide 
pandemic that we managed in our 
modern workplaces 
It’s fair to say probably no one predicted the pandemic 
that changed 2020 for every workplace. 

The tidal wave that was the coronavirus saw rapid 
changes to workplaces. Lounge rooms became 
workplaces and ‘bring your children/pets to work day’ 
became the norm. It will be a year we will not likely 
forget anytime soon. 

The Morrison Government implemented schemes 
such as JobKeeper and JobMaker, to combat the fall 
in the economy as a result of lock-downs and social 
distancing.  As well, strict policy measures were put in 
place in each state and territory to minimise the spread 
of the coronavirus. These measures significantly 
disrupted the operation of most businesses. 

To survive the struggles of the coronavirus, businesses 
have had to be restructured and many employees 
stood down. 

Workplaces have undergone an evolution with working 
from home arrangements - for some businesses this is 
a permanent change. 

The mental health of  workers who have faced working 
from home, job insecurity, stand-down, lock down and 
isolation from family and friends during the pandemic 
has become a major concern for employers and, as 
a result, many businesses have had to improve how 
they address mental health to ensure productivity 
and compliance with their work health and safety 
obligations.  

The coronavirus pandemic has challenged (and 
continues to challenge) the traditional structures 
and ideas of businesses including where work is 
undertaken and how businesses comply with their 
legal obligations. This has pushed us all into a new era. 
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Criminalisation of wage theft
Wage theft has been in the spotlight for a few years 
now with investigations by the Fair Work Ombudsman 
into underpayments of workers in large companies, 
such as IBM, Woolworths, Coles, Wesfarmers 
and the Commonwealth Bank now self-disclosing 
underpayments. Recent allegations have spread to the 
higher education sector. 

The Queensland Inquiry into wage theft’s final report 
found that wage theft is endemic across Queensland. 

In light of the final report, it comes as little surprise 
that the Queensland Parliament has enacted the 
Criminal Code and Other Legislation (Wage Theft) 
Amendment Act 2020 (Qld). Parts 1, 2 and 3 (in part) 
have already come into effect, whilst the remainder of 
Part 3 and Parts 4 and 5 are due to commence on 1 
March 2021.  

Under these new laws, employers will be criminally 
liable if they wilfully or deliberately fail to pay an 
employee. A broad range of non-payments may be 
captured, including underpayment of hours, unpaid 
penalty rates and unpaid superannuation. An individual 
employer or a company may be charged with wage 
theft, and a director or senior officer of a company (or 
any other person) may be liable if they intentionally 
assist or encourage a company to commit wage theft 
(as an accessory). 

The maximum penalties for both stealing and fraud by 
an employer have been increased. An employer who 
steals from their employee is liable to a maximum of 
10 years imprisonment, and an employer who defrauds 
their employee is liable to a maximum of 14 years 
imprisonment. 

It has been emphasised by the Office of Industrial 
Relations that the new wage theft legislation is not 
meant to apply to unintentional conduct or honest 
mistakes but is reserved for wilful or deliberate 
conduct. 

However, the question still remains as to whether the 
legislation captures conduct that is ‘reckless’. This 
is conduct that does not quite reach the threshold of 
being deliberate. 

It will only be with judicial consideration that the 
parameters of this new crime will be fully understood. 
To complicate the issue further, the Commonwealth 
Government’s Industrial Relation roundtables also 
addresses wage theft.

As it stands, there is a trend within other states and 
territories to criminalise wage theft, including changes 
in Victoria, Western Australia and the Australian Capital 
Territory.

The Morrison Government announced that the 
Industrial Relations omnibus Bill (discussed later in 
this series) will introduce jail terms for significant 
underpayments and a new way of setting fines for 
big businesses. However, we are yet to see how the 
Federal system will overlap with the State system. 

What does this mean for employers? 

1. Employers must ensure that their payroll 
systems are fully up to date and that they are 
paying their employees in accordance with their 
legal obligations under the various industrial 
instruments that apply. This is a complex issue, 
and from our experience most errors are as a 
result of administrative errors or flaws within 
payroll systems rather than a deliberateness to 
underpay employees. 

2. The new wage theft offence in Queensland is not 
retrospective and only captures conduct from its 
commencement date of 14 September 2020.
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Australia’s first ever Industrial 
Manslaughter prosecution
2020 saw Australia’s first ever industrial manslaughter (IM) prosecution. 

The defendants, Brisbane Auto Recycling Pty Ltd (BAR) and its two directors, were prosecuted under the Work 
Health and Safety Act 2011 (Qld) (WHS Qld Act). Mills Oakley acted for all three defendants in this proceeding. 

Here are some of our key lessons learned through the conduct of this matter: 

1. The toll on individuals cannot be overstated;

2. IM is an easy offence to prosecute;

3. An early strategy paid dividends;

4. Engagement with the Work Health and Safety Prosecutor was critical (and unique);

5. Our focus was on mitigation not exculpation;

6. Anticipate conflicts of interests;

7. Multiple skills are now required by defence lawyers; and

8. The PBCU’s (and its directors’) post-incident conduct was a hugely relevant consideration for sentencing. 

For a detailed discussion of the potential impacts of this decision, see our article: Don’t just be negligent, be 
reckless – Unpacking Australia’s first industrial manslaughter prosecution. This article provides unique insight into 
this significant area of safety law. This article is also attached to this booklet on page 20.

https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/
https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/
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A map on the rocky road to casual 
employee entitlements 
In November 2020, the High Court granted Workpac 
special leave to appeal the Full Federal Court decision 
of Workpac Pty Ltd v Rossato [2020] FCAFC 84 
(Rossato). 

In Rossato, the Full Bench of the Federal Court held 
(quite controversially) that if a casual employee has 
a firm advance commitment of work, the employee is 
ostensibly found to be a permanent employee and they 
must be back paid permanent benefits and the 25 per 
cent casual loading cannot offset those entitlements. 

Essentially, the impact of Rossato is: 

1. Employers of employees who have been engaged 
in a manner providing a firm advance commitment 
of employment may be at risk of exposure to 
casual misclassification. Whether there is a risk of 
a regular and systematic casual employee being 
found to be a permanent employee will ultimately 
depend on the factual matrix of the individual 
employee’s engagement. 

2. The scope of the Rossato decision is unknown. 
We are seeing differing views on its application. 
Some observers are of the view that the decision is 
restricted solely to the black coal mining industry 
and has no wider application. Others are of the 
view that litigation funders, plaintiff law firms 
and/or trade unions may be considering class 
actions against employers who have a significant 
number of employees who have worked regular 
and systematic patterns of work. The Australian 
Industry Group is reporting that at least eight class 
actions are underway. According to AiG’s Chief 
Executive, the Federal Government estimates the 
potential cost impact of the Rossato decision is 
between $18 billion and $39 billion.

However, we may not need to wait for a High Court 
decision to clarify casual employee entitlements.

In December 2020, the Morrison Government released 
the much-anticipated Industrial Relations omnibus 
Bill (IR omnibus Bill). In response to the decision of 
Rossato, the Government has sought to curtail the 
massive potential liability on employers to effectively 
pay employee entitlements twice. 

The IR omnibus Bill (discussed later in this series) 
plans to introduce, for the first time, a statutory 
definition of casual work as being employment that 
is offered without any “firm advance commitment”, it 
continues indefinitely and follows an agreed pattern 
of work. The Bill emphasises that the parties have 
an autonomy to make and accept offers of casual 
employment, drawing from common law principles. 

In the explanatory memorandum to the IR omnibus Bill, 
the Government makes its intention clear that it aims 
to prevent unfair outcomes where employers have to 
pay an employee twice for the same entitlement, better 
known as “double-dipping”. Employers will be allowed 
to offset any loadings paid against future claims for 
other benefits. 

As well, the legislation will strengthen the process 
for regular casuals to convert to full-time or part-time 
employment based on the nature of their regular hours. 
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A glimpse of the hot new Industrial 
Relations Omnibus Bill 

In December 2020, the Morrison Government 
introduced the much-anticipated Fair Work Amendment 
(Supporting Australia’s Jobs and Economic Recovery) 
Bill, referred to as the Industrial Relations omnibus 
Bill. The IR omnibus Bill sets out to reform several 
key parts of the Fair Work Act 2009 (Cth) (FW Act). 
Parts of the IR omnibus Bill have been met with heavy 
opposition from unions and the Labor party. 

For background, earlier this year the Federal 
Government established five different working groups 
to chart a practical reform agenda. Each working group 
covered one of the following areas: 

1. casual and fixed term employees; 

2. award simplification; 

3. enterprise agreements; 

4. compliance and enforcement; and 

5. Greenfields agreements.

The Government relied on the recommendations 
of the working groups to draft the IR omnibus Bill. 
The IR omnibus Bill is a complete overhaul of some 
long standing employment and IR principles and 
practices, but other parts of the existing regime remain 
untouched. The IR omnibus Bill is 111 pages in length, 
with the explanatory material over 200 pages. It will 
take some time to properly unpack the intricacies of 
the proposed changes. 

What employers need to know about the IR omnibus 
Bill at this stage: 

1. Definition of casual work. It amends the FW Act to 
include a statutory definition of casual work, being 
employment that is offered with “no firm advance 
commitment to continuing and indefinite work”. 

2. Changes to Greenfields Agreements. The IR 
omnibus Bill looks to extend the terms of large 
Greenfields agreements up to eight years. This 
longer term is only in relation to major project. A 
major project includes projects where the total 
expenditure is at least $500 million or, if the 
totally expenditure is at least $250 million, the 
responsible Federal Minister deems it to be of 
national or regional significance. The result of this 
longer term is that any lawful industrial action will 
likely take place at the end of the project’s life. As 
expressed in the Bill’s explanatory memorandum, 
this longer term “provides greater flexibility for 
parties to cover the full length of construction 
of major projects without unduly limiting an 
individual’s right to bargain”. 

3. Award implication and flexibilities. The Bill 
extends two of the JobKeeper flexibilities for 
distressed industries for a further two years.  
Part-time employees can work agreed additional 
hours on extra pay, rather than on overtime rates.  
It also includes flexible work directions and allows 
working from home arrangements to continue until 
withdrawn or revoked by the employer.  
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4. Changes to Enterprise Agreements. The proposed 
changes aim to simplify and streamline the 
agreement making and approval process in a 
variety of ways. The Bill introduces a significant 
exception to the Better Off Overall Test (BOOT) for 
enterprise agreements where “the FWC is satisfied 
that it is appropriate to do so taking into account 
all the circumstances”. It is unsurprising that 
this amendment has caught the attention of the 
unions and is being challenged by the Opposition. 
The current forensic approach has been a source 
of angst amongst employers, so this change 
is welcomed by employers. The Fair Work 
Commission is also required to make a decision 
regarding the approval of enterprise agreements 
within 21 days of receiving an application. 

5. Criminalising underpayments. The IR omnibus Bill 
introduces the criminalisation of underpayments 
at the Federal level. An employer commits “an 
offence if it dishonestly engages in a systematic 
pattern of underpaying one or more employees”. 
Dishonesty is broadly defined as meaning 
“dishonest according to the standards of ordinary 
people and known by the defendant to be dishonest 
according to the standards of ordinary people”. 
The maximum penalty for such an offence for an 
individual is four years or 5,000 penalty units (or 
both). Greater penalties apply to body corporates. 
As foreshadowed earlier in our series, we are yet 
to see how the Federal legislation will interact with 
the State legislation.  

6. Compliance and enforcement. In addition to the 
criminalisation of underpayments, there is a suite 
of new provisions introduced in the Bill to aid in 
deterring non-compliance with workplace laws. 

As you can appreciate, with such volume of material, 
considering the implications of the proposed changes 
will take some time. We anticipate that we will release 
further information in due course.

The IR omnibus Bill has been referred to a Senate 
inquiry that is due to report in mid-March 2021. The 
inquiry, by the Education and Employment Legislation 
Committee, is accepting submissions until 5 February 
2021. The reporting date, Friday March 12, falls just 
before a four-day sitting of both houses.

The Federal Government is on a roll with introducing 
significant bills, with the Fair Work (Registered 
Organisations) Amendment (Withdrawal from 
Amalgamations) Bill 2020 also introduced on the same 
day as the IR omnibus Bill. This Bill seeks to enable 
sections of amalgamated unions to de-merge, which 
has been a hot topic within the CFMMEU and the RTBU 
Victorian locomotive division. 

For a more detailed discussion of the IR omnibus Bill, 
see the article which is attached to this booklet on 
page 24.
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The meaning of a “day” - Mondelez v 
AMWU [2020] HCA 29

The meaning of a day in employment law is perhaps 
not as simple as you may think. 

A day refers to a ‘notional day’ consisting of one-tenth 
of the equivalent of an employee’s ordinary hours 
of work in a two-week (fortnightly) period. That’s a 
concept that takes perseverance to decipher.

For context, on 13 August 2020, the High Court handed 
down its decision of Mondelez v AMWU [2020] HCA 29 
(Mondelez). 

The High Court’s decision was a major step for 
employers with non-standard shift arrangements, 
as it overturned the Full Federal Court’s decision 
and clarified the method of accruing and taking paid 
personal/carer’s leave under the National Employment 
Standards (NES). 

The Full Federal Court majority had found that two 12 
hour factory shift workers were entitled to 120 hours of 
paid personal/carer’s leave, rather than leave payments 
for 10 shifts of 7.6 hours.

The High Court accepted Mondelez’s construction of 
a “day” under section 96(1) of the Fair Work Act 2009 
(Cth) (FW Act) and declared that: 

“The expression ‘10 days’ in s 96(1) of the [FW Act] 
means an amount of paid personal/carer’s leave 
accruing for every year of service equivalent to 
an employee’s ordinary hours of work in a week 
over a two-week (fortnightly) period, or 1/26 of the 
employee’s ordinary hours of work in a year. A ‘day’ 
for the purposes of s 96(1) refers to a ‘notional 
day’, consisting of one-tenth of the equivalent of an 
employee’s ordinary hours of work in a two-week 
(fortnightly) period.”

Taking into account the FW Act’s object of ‘fairness’, 
particularly fairness between employees, the 
High Court rejected the Federal Court majority’s 
interpretation on the basis that it produced outcomes 
that would “give rise to absurd results and inequitable 
outcomes”.  

The High Court’s decision brings important clarity 
and certainty for employers of non-standard shift 
workers. The case has also brought clarity in other 
similar cases, including Australian Workers’ Union, The 
- Queensland Branch v Cleanaway Operations Pty Ltd 
T/A Cleanaway [2020] FWC 6907 (18 December 2020).  
If employers have not already done so, they should be 
taking steps to ensure their policies, procedures and 
pay rules reflect the High Court’s decision.
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An overview of the “large shadow” cast 
over the economic environment in the 
Annual Wage Review 2019-20
The Fair Work Commission’s Annual Wage Review 
2019-20 was a victim of the global pandemic. The 
ordinary course of submissions and hearings were 
kidnapped by the virus as the Fair Work Commission 
and parties navigated unchartered waters. 

As the Summary of Decision – Annual Wage Review 
2019-20 [2020] FWCFB 3501 stated:

 “The outbreak of the coronavirus, COVID-19, and 
the measures put in place to contain the spread of 
the virus have led to significant shifts in the way 
work and society is conducted, with substantial 
economic consequences. Variations have been 
made to the Review timetable to allow parties to 
provide submissions regarding the impacts of the 
pandemic as they have unfolded and to comment 
on the most recent available data.”

There was an unprecedented number of parties 
involved in making submissions – with 22 
initial submissions (plus reply submissions and 
supplementary submissions), consisting of the 
Australian Government, several state governments, 
employer and employee organisations, and other 
entities and individuals. 

It was commented by the Expert Panel that the 
proposals in respect of the adjustment of modern 
award minimum wages were sharply polarised. For 
example, the ACTU and the ACBC sought four per cent 
rise, with ACCI and the AiG calling for a freeze. 

In its first split decision in 23 years, the majority Expert 
Panel increased all modern award rates as of 1 July 
2020, but in different groupings based on industry 
clusters. 

Ultimately, the minimum wage is increased by 1.75 per 
cent. The new weekly minimum wage will be $753.80 
or $19.84 per hour. The increase is lower than the 
consumer price inflation figure of 2.2 per cent at the 
time of the decision.

To put it into context, the Annual Wage Review of 2018-
19 increased all award rates by three per cent. The last 
minimum wage decision during a severe economic 
downturn (the Fair Pay Commission’s 2009 ruling) 
delivered a pay freeze. 

The Fair Work Commission has adopted a staggered 
approach and has set differential start dates between 
July 2020 and February 2021 for the three separate 
award groups:

Group 1 Awards – from 1 July 2020  

• Frontline Health Care and Social Assistance 
Workers; 

• Teachers and Child Care; and 

• other essential services.  

Group 2 Awards – from 1 November 2020 

• Construction; 

• Manufacturing; and 

• a range of other industries. 

Group 3 Awards – from 1 February 2021

• Accommodation and Food Services; 

• Arts and Recreation Services; 

• Aviation; 

• Retail; and 

• Tourism.  

Employers will need to consider any changes to their 
employees’ awards over the staggered period.  
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Right of Entry - A showdown between 
Union Officials’ right of entry into 
workplaces and occupiers’ rights to refuse 
Right of entry is always a hotly contested topic in the 
industrial relations space.

This year didn’t disappoint with some interesting and 
timely decisions.

The area of disputation over the year, in our experience, 
mainly revolved around safety entries (as opposed to 
the traditional rights to hold discussions etc).  

We are reminded that entry requires a balance to be 
struck between those who assert that they have a 
statutory right of entry that displaces an occupier’s 
common law rights to exclusive possession. 

Recently, two notable cases were handed down in 
Queensland that unpack some of the uncertainties, but 
also created some uncertainty, surrounding right of 
entry.  

Enco Precast Pty Ltd v CFMMEU [2020] QIRC 188

Under section 117 of the WHS Qld Act, a WHS permit 
holder must reasonably suspect that a contravention of 
that act has occurred or is occurring before entering a 
workplace.  

Right of entry challenges have recently centred 
around what is deemed to be a “reasonable suspicion” 
and whether an entry permit needs to adequately 
particularise the reasons for this suspicion. 

In this matter in the Queensland Industrial Relations 
Commission, an anonymous complaint was made 
to the CFMMEU safety hotline regarding issues 
around access and egress and an incomplete lifting-
gear register at a manufacturer of precast concrete 
products.

Ultimately, Commissioner Hartigan found that the 
dispute regarding reasonable suspicion had been 
resolved by the parties on the basis that Enco 
(eventually) permitted the CFMMEU’s entry onto the 
site. 

But if the Commissioner was wrong and the dispute 
was not resolved, she went on to find that the CFMMEU 
held a “reasonable suspicion” and that the entry notices 
adequately specified the reasons for a suspicion. 

The Commissioner provided reasons regarding whether 
the union had a “reasonable suspicion”. 

In deciding this issue, the Commissioner considered 
the following: 

• who must establish the suspicion (onus); 

• what is meant by reasonable suspicion; 

• the particulars of the notice; and

• evidence of a reasonable suspicion. 

After considering the above issues, the Commissioner 
found in favour of the respondents and held that the 
suspicion was objectively reasonable. 

Enco relied on the case of Australian Licensed Aircraft 
Engineers Association v Qantas Airways Ltd [2018] FCA 
1065 (ALAE v Qantas) to argue that the entry notice 
lacked sufficient particulars and did not describe the 
suspected contraventions in any meaningful way. 

But the Commissioner rejected this argument 
and found that the reliance on ALAE v Qantas was 
misplaced on the basis that the statutory regime for 
entry under WHS Act is materially different to the 
FW Act. The Commissioner followed what was said 
by Dowsett and Collier JJ in Ramsay v Menso [2018] 
FCAFC 55, that “the purpose of an entry notice under 
the WHS Act is to create a record of entry and to, inter 
alia, inform the occupier of the premises the nature of 
the reasonable suspicion held.”

The Commissioner held that any perceived lack 
of particulars did not strongly suggest that the 
permit holders did not reasonably suspect that a 
contravention had occurred or is occurring. 

Further, the Commissioner found that the anonymous 
complaint made on the safety hotline was of probative 
value and afforded reasonable grounds for the 
suspicion to be formed.  

On our reading, the explanatory note to the WHS Qld 
Act appears to imply a higher threshold. We are yet to 
see if the Commissioner’s view is upheld in a Higher 
court.
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CFMMEU v ABCC (The Bruce Highway Caloundra to 
Sunshine Upgrade Case) [2020] FCAFC 203

On 24 November 2020, the Full Federal Court 
unanimously upheld the finding of Collier J that section 
81(3) of the WHS Qld Act conferred a right to enter 
premises within the meaning of section 494(2) of 
the FW Act, and that the CFMMEU was “knowingly 
concerned” in organisers’ refusal to show permits 
when entering a site to discuss safety issues. 

Here, the CFMMEU argued that officials entered the 
Bruce Highway upgrade project site at various times 
in 2018 “for the purpose of attending discussions” on 
safety in accordance with section 81(3) of the WHS 
Qld Act, as opposed to exercising a “state or territory 
OHS right” under section 494(2) of the FW Act. 

By relying on section 81(3), the CFMMEU said that the 
officials were not exercising a right of entry and, on 
that basis, could circumvent a requirement to show 
their federal entry permits to the occupier. 

In essence, the officials sought to bypass section 497 
of the FW Act which requires a permit holder must 
not exercise a state or territory OHS right unless the 
permit holder produces his or her entry permit for 
inspection when requested to do so by the occupier o 
he premises or an affected employer. 

At first instance, Collier J found that five of the 
CFMMEU officials had contravened the FW Act by 
continuing to exercise a State right of entry after being 
refused a lawful request by the occupier of the site to 
produce a deferral entry permit for inspection. 

One of the officials was found to have contravened 
FW Act when he exercised a State right of entry in 
circumstances where he was not a permit holder 
within the meaning of the FW Act.

On appeal, the Full Federal Court considered the 
following two questions of law: 

1. Whether section 81(3) of the WHS Qld Act confers 
a right to enter premises under section 494(2) of 
the FW Act; and 

2. If so, whether under section 550(2) of the FW 
Act the CFMMEU can be “knowingly concerned” 
in a FW Act breach “solely by means of statutory 
attribution under section 793 of the conduct and 
state of mind” of an offending official. 

The answer to the first question was “yes”. The 
Full Court rejected the CFMMEU’s argument that 
the section was “facilitative only” and that it merely 
provided that a “representative of a party could (or 
could not) enter premises”. 

To reach this decision, the Court echoed the 
unchallenged decision of ABCC  v Powell (2017) 251 
FCR 470 that “provisions as to entry on to work sites 
should be construed conformably with the language 
used by Parliament practically and with an eye to 
common sense so that they can be implemented in a 
clear way on a day-to-day basis at work sites.” It was 
clearly the intention of Parliament that section 81(3) 
conferred a power to enter premises. 

The answer to the second question was also “yes”. The 
Full Court ultimately found the CFMMEU accessorily 
liable for the contraventions made by its officials. It is 
trite law to state that a corporate person, such as the 
CFMMEU, can only act through the agency of a natural 
person. Therefore, under the FW Act a body corporate’s 
liability is dependent on the conduct engaged and 
the state of mind of its officials within the scope of 
his or her actual or apparent authority. The CFMMEU 
had been “knowingly concerned” in or party to the 
contraventions of its officials, acting in that role, within 
the meaning of s550(2) of the FW Act. 

This momentous judgment has closed a perceived 
loophole in right of entry. 
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An overview of Western Australia’s Work 
Health and Safety Act 2020 

On 3 November 2020, Western Australia passed 
the Work Health and Safety Act (2020) (WA) (WHS 
WA Act). It has been a long time coming as it was 
2008 when the states and territories committed to 
harmonising WHS laws and 2011 when jurisdictions 
first started implementing their versions of the WHS 
Acts.

It is expected that most provisions of the WHS WA Act 
will not come into effect until the second half of 2021 
or possibly even 2022. 

The WHS WA Act covers all WA workplaces and will 
replace the Occupational Safety and Health Act 1984 
(WA) and the safety provisions in the Mines Safety and 
Inspection Act 1994 (WA). 

The WA Minister for Industrial Relations, Bill Johnston, 
has said that the WHS WA Act: 

“reflects the social obligations and responsibilities 
the community now expects from companies and 
their senior management, including that mental 
health and wellbeing needs to be considered 
alongside physical safety”.

Some of the key changes include:

1. Moving away from the language of employer / 
employee to a person conducting a business or 
undertaking (PCBU) / worker;

2. A duty being imposed on PCBUs that provide WHS 
service (e.g. safety consultants) to ensure so far 
as is reasonably practicable that the WHS services 
are provided so that when the WHS service / 
advice is used or implemented it will not put at risk 
the health and safety of persons who are at the 
workplace;

3. Officers having a duty to exercise due diligence;

4. The introduction of industrial manslaughter for 
PCBUs and officers;

5. Offences being categorised as 1, 2 and 3 (we note 
that in WA, the category 1 offence differs from 
other jurisdictions as it does not require a person 
to be reckless); 

6. Lawyers only being able to attend a compelled 
interview with their client if the regulator approves 
the lawyer; and 

7. It will be an offence to enter into or offer an 
insurance policy, offer, give or receive an indemnity 
for a person’s liability to pay a fine for an offence 
against the WA WHS Act.   

There are material differences between the Model 
WHS Act, WHS WA Act and the WHS Acts operating 
in other states and territories. PCBUs that operate in 
multiple states and territories need to be aware, and 
make their workers aware, of these differences. 

We recommend that PCBUs start developing due 
diligence action plans for their officers to comply with 
their Due Diligence obligations.    
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Unwrapping JobKeeper and JobMaker

In March 2020, the Morrison Government had to 
grapple with a health pandemic unlike any other 
experienced by a modern Federal Government. 

The Government had to weigh up the health risk to 
citizens against the fall of the economy as a result 
of extreme policy measures. Around the globe, other 
countries were wrestling with the same issue, with, for 
example, the United Kingdom introducing the Furlough 
Scheme.  

Ultimately, though not without controversy, in Australia 
the health of citizens was prioritised, and policy 
measures were made to combat the spread of the 
coronavirus (such as lockdowns and social distancing) 
at a federal and state/territory level.

To help businesses retain their employees during this 
period, the Morrison Government implemented the 
JobKeeper scheme.  

The purpose of the first iteration of the JobKeeper 
scheme was to keep people employed even though the 
particular business they worked for was in ‘hibernation’ 
or closed down for a temporary period. To receive 
government payments, businesses had to qualify for 
the scheme. Eligible employers received JobKeeper 
payments of $1,500 a fortnight for each of its eligible 
employees. 

According to a Reserve Bank of Australia report, the 
JobKeeper scheme saved “at least” 700,000 workers 
from unemployment in its first four months. 

As of 28 September 2020, we entered the second 
phase of the scheme, JobKeeper 2.0, which runs 
until 28 March 2021. All businesses must requalify 
to receive payments under JobKeeper 2.0. The 
two categories of employers who may qualify for 
JobKeeper 2.0 include: 

• Employers who continue to meet the requirements 
for the original JobKeeper payments; and 

• “Legacy Employers” who are no longer eligible for 
JobKeeper payments but who are able to satisfy a 
10% decline in turnover test. 

Both categories of employers are able to give 
JobKeeper enabling directions under the FW Act. 
However, “Legacy Employers” are subject to more 
extensive consultation obligations and cannot, 
amongst other things, reduce an employee’s hours 
of work to less than 60 per cent of that employee’s 
ordinary hours or require them to work less than two 
hours in one day.
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Interestingly, despite the complexities in satisfying 
the new tests associated with each category of 
employer, the most common questions we have been 
asked relate to whether leave entitlements accrue 
and payment of superannuation to an employee apply 
during a JobKeeper enabling stand down period.       

In relation to the accrual of leave entitlements, 
pursuant to section 789GS of the FW Act, eligible 
employees continue to accrue leave entitlements 
as if a JobKeeper enabling stand down direction 
(including that given by a Legacy Employer) had not 
been given. Conversely, in relation to the payment 
of superannuation, employers are only required 
to contribute to an employee’s superannuation 
contributions based on the amount the employee 
actually earns from work performed.  

The final phase intended to be implemented by the 
Government is JobMaker, a $4 billion hiring credit 
scheme to support employment of 450,000 people 
aged 16 to 35 (note there is some discrepancy and 
argument over these calculation).

The purpose of JobMaker is to boost economic 
growth, create jobs, invest in our future industries and 
skills, remove red tape, guarantee essential services 
and restore confidence in a stronger recovery. 

There is some controversy over the implementation 
of JobMaker in that it appears to allegedly manipulate 
the system to enable employers to engage in age 
discrimination. The Scheme has purportedly been 
designed to avoid this manipulation. To be eligible 
for the new scheme, the new jobs must be created 
between 7 October 2020 and 6 October 2021. The 
hiring credit is then available for 12 months for each of 
those new jobs (meaning the scheme is set to finally 
come to an end on 6 October 2022).

There are complicating overlays between, for example, 
how the schemes interact, what happens in the event 
of resignation, the impact of paternity leave etc. Your 
business should seek expert advice on possible 
entitlements. 
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A new cohort of employees covered by the 
Miscellaneous Award 2020
The Fair Work Commission has extended the coverage 
of the Miscellaneous Award 2020, which came into 
effect from the first full paid period on or after 1 July 
2020. 

Previously, the Miscellaneous Award 2010 was 
designed to cover lower paid or less senior employees 
who did not fit within the industry or occupational 
coverage of another awards. Clauses 4.2 and 4.3 of 
the Miscellaneous Award 2010 excluded: 

1. employees who “because of the nature or seniority 
of their role have not traditionally been covered by 
awards” (clause 4.2); and 

2. employees whose industry was covered by an 
industry Award, even if their specific role was not 
covered by that Award (clause 4.3). 

The new changes to the Miscellaneous Award 2020 do 
not contain the exclusion in clause 4.2 for employees 
in senior positions and the previous clause 4.3 has 
been removed in its entirety. 

The changes mean that employees who were 
previously not covered by an award, might now be 
covered by it (for example, if an employer is covered by 
the Retail Award but there is no classification in that 
award for the employee, the Miscellaneous Award may 
now cover awards who previously were no covered by 
the industry specific award). 

In summary, the Award now also covers employees 
who were traditionally excluded from coverage based 
on the nature or seniority of their role.

However, the Miscellaneous Award still does not cover 
managerial employees and professional employees 
such as accountants and finance, marketing, legal, 
human resources, public relations and information 
technology specialists.

In light of these changes, employers should reassess 
whether employees who were traditionally award free 
are now covered under the Miscellaneous Award. 
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Our predictions of the employment and 
safety legal landscape in 2021 
Following the unpredictability of 2020, we are 
trepidatious in preparing this forecast for 2021. 
However, there are some events that will certainly 
unfold. Here we are doing a bit of crystal ball gazing 
and making some predictions on issues that we expect 
to occur next year.  Some of these events have already 
been covered in this series, so please refer back to the 
specific sections for more detail. 

• To vaccinate or not to vaccinate. The compulsory 
vaccination against COVID-19 is already heating up 
as a significant topic for 2021. IR Minister Porter 
said that consultations about the vaccine rollout 
in the broader economy will start on Monday, 
1 February. A recent decision of the Fair Work 
Commission concerning the flu vaccine noted: 
“…there is much discussion around the legality of 
employee requiring employees to be vaccinated 
against influenza in light of the adverse reaction a 
vulnerable person might have if they have influenza 
and then contract COVID-19…. it may be that a 
court or tribunal is tasked with determining whether 
the employer’s direction is lawful and reasonable, 
however in the court of public opinion, it may not 
be an unreasonable requirement. It may, in fact, 
be an expectation of a large proportion of the 
community.” (Ms Maria Corazon Glover v Ozcare 
[2021] FWC 231)

• Passing of the Government’s IR omnibus Bill. This 
has the potential to change the employment law 
landscape significantly, especially in relation to 
the definition of casual employment, agreement 
and awards, and penalties for underpayments. 
Submissions on the Bill are due by 5 February 
2021.  

• First prosecution of underpayments (aka Wage 
Theft). The IR omnibus Bill will, if passed, likely 
override State and Territory wage theft laws for 
NES employers. The IR omnibus Bill criminalises 
deliberate and systematic under payments. 
Notwithstanding we expect to see escalated 
enforcement of underpayments and prosecutions 
for this breach under State and Territory laws 
prior to the commencement of the IR omnibus 
Bill’s changes to the FW Act. This could happen 
in jurisdictions such as Victoria and Queensland 
where “wage theft” has already been outlawed. 

We think that prosecutions will be brought under 
existing laws in these jurisdictions for the period 
when those laws apply and prior to the IR omnibus 
Bill coming into effect. Employers should review 
their governance processes to ensure that their 
payroll systems are fully up to date and that they 
are paying their employees in accordance with 
their legal obligations under all relevant industrial 
instruments. 

• Rossato Appeal to the High Court. Workpac has 
been granted special leave to appeal Rossato to 
the High Court. We expect the appeal to be heard 
in early 2021, with the court timetabling currently 
set for final reply submissions to be filed in March 
2021. Until the appeal is determined, employers 
are strongly encouraged to consider whether 
any casual employees have ‘a firm advance 
commitment’ of employment and have been 
misclassified as a casual employee. 

However, this may be avoided if the IR omnibus 
Bill is passed and we are provided with a clear 
definition for causal employment. 

• The next tranche of Modern Award wages 
to be increased. Group 3 of the Awards will 
increase from 1 February 2021. This includes 
accommodation and food services, arts and 
recreation services, aviation, retail and tourism. 
It is near impossible to predict what will happen 
with the Annual Wage Review for 2020-21, as we 
continue to watch the impact of COVID-19 on 
Australia and the world’s economies. 
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• JobKeeper 2.0 and JobMaker to continue. 
These are complex schemes and we encourage 
employers to seek bespoke legal and accounting 
advice about entitlements.

• Flexibilities of working to continue. 2020 saw 
workplaces mobilise their workforces to work 
remotely where possible. There are some studies 
which suggest that working from home may 
continue after the pandemic passes, in some form 
or another. Employers should consider the extent 
of their obligations to provide a safe workplace. In 
the meantime, keep those comfy tights handy.  

• A divorce of unions. With the Federal 
Government introducing the Fair Work (Registered 
Organisations) Amendment (Withdrawal from 
Amalgamations) Bill 2020, we are expecting a 
showdown within the CFMMEU, however there 
has also been recent news that the RTBU is also 
considering its options. This has the potential 
to make worksites a battle ground between 
competing unions for membership.  

• Western Australia’s new WHS Act has the state’s 
lawyers buzzing. Legal practitioners require 
approval from the regulator before acting for a 
client during a compelled interview under section 
155 of WHS WA Act. The Regulator may not 
approve the legal practitioner where the legal 
practitioner or its firm represents one or more 
persons who already have an interest in the matter. 
Therefore, the same law firm may not be able to 
act for more than one individual or an individual 
and the company. 

The regulator’s decision is reviewable, however 
we recommend companies have a list of lawyers 
they can call upon in the event of a regulatory 
investigation. This has implications for in-house 
counsel in particular, but external lawyers as well.

• Section 272A of the Work Health and Safety Act 
2011 (NSW) and WHS WA ACT may be adopted 
in whole or in by other jurisdictions. Under these 
sections, a person (including body corporates and 
officers) will be prohibited, either under a contract 
of insurance or other arrangement, from obtaining 
or providing cover for liability for a fine imposed 
on that person under the respective WHS laws. In 
Western Australia the prohibition goes further than 
New South Wales by also prohibiting any person 
(including a company) from giving or receiving any 
sort of indemnity for penalties. We anticipate that 
similar prohibitions will come into effect in more 
jurisdictions in 2021. This appears not dissimilar 
to the personal payment orders in the industrial 
relations space.

• More sophisticated regulatory investigations. 
Throughout 2020 Regulators have started to take 
a more sophisticated and targeted approached 
to their investigations, leading to more targeted 
prosecutions. We expect this approach to continue 
in 2021 with Regulators dedicating increased 
resources towards Inspector and Investigator 
training which included training on Officer due 
diligence investigations, industrial manslaughter 
investigations, and the expectations of the OWHSP. 

Businesses will need to respond by also 
reconsidering whether the incident response 
and investigation protocols developed during 
the previous low enforcement environment are 
appropriate and deliver complete and accurate 
findings in an increasingly blame or fault type 
environment.

• A new national labour hire scheme. Department 
Officials say that a discussion paper on a national 
labour hire regulatory scheme is imminent. 
The Government is hoping to start drafting the 
legislation this year and for a Bill to be introduced 
into Parliament in the first half of 2021. The 
purpose of the Bill is to increase transparency of 
the labour hire industry.

• Ridd Special leave. The High Court is to hear a 
special leave application by academic Professor 
Peter Ridd on 11 February 2021. This relates to 
an appeal of Professor Ridd’s sacking for breach 
of Code of Conduct and a complex overlay of 
academic freedom.

• Our 2021 punt. No one predicted the pandemic 
that changed our workplaces in 2020. So we’re 
going to take a punt on something unexpected for 
2021 – Broncos to lead the NRL ladder!

What should employers do to prepare for 2021? 

As you settle in for the new year, it is worthwhile taking 
time to consider what the above matters mean for 
businesses and workforces while ensuring that there 
are changes implemented as necessary to ensure 
compliance.

We always suggest that the beginning of a new 
calendar year is also a good opportunity to review 
employment contract and policy templates. 
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Don’t just be negligent, be reckless - 
Unpacking Australia’s first industrial 
manslaughter prosecution

The Facts

Noting that this decision has already been widely 
misreported, it seems apt to direct readers to the full 
judgement at the outset of this article. You can view 
the judgement here.

Mills Oakley acted for all three defendants in this 
proceeding. His Honour Judge A J Rafter handed down 
his decision on 11 June 2020 and the defendants were 
sentenced as follows after they each pleaded guilty:

1. Brisbane Auto Recycling Pty Ltd (BAR) was 
convicted of one count of Industrial Manslaughter 
(IM) contrary to s 34 of the Work Health and Safety 
Act 2011 (Qld) (WHS Act). It received a fine of $3 
million and a conviction was recorded.

2. The two directors, Asadullah Hussaini and 
Mohammad Ali Jan Karimi were both convicted 
of one count of reckless conduct – category 1, 
contrary to s 31 of the WHS Act. They were both 
sentenced to 10 months imprisonment, wholly 
suspended for an operational period of 20 months, 
and a conviction was recorded.

June 2020 | BY Harold Downes, Partner and Belle Sakrzewski-Hetherington, Lawyer

The monetary penalty for BAR was always going to 
be in the region of 1/3 of the maximum which is $10 
million. The two directors are extremely relieved at 
the sentences they received. We do not expect the 
prosecutor to appeal however they have 28 days from 
the date of sentence to do so.

The defendants were charged under the Queensland 
WHS Act. It is important to observe that there are 
subtle differences in the various iterations of the IM 
offence which now appear in WHS laws in different 
jurisdictions. For example, whether the IM offence 
applies to officers or ‘senior officers’ and whether 
monetary penalties are available.

These are our observations on the implications of 
the decision, the IM offence more generally and its 
interaction with the original offences under the WHS 
laws, most relevantly the category 1 offence under s 
31 of the WHS Act.

IM requires the prosecution to prove criminal 
negligence. It attracts maximum penalties of $10m for 
a corporation and 20 years imprisonment for ‘senior 
officers’ (with no option for a fine).

https://www.sclqld.org.au/caselaw/QDC/2020/113


21Melbourne | Sydney | Brisbane | Canberra | Perth

Workplace and Employment Safety Law | Don’t just be negligent, be reckless - Unpacking Australia’s first industrial manslaughter 
prosecution

Reckless conduct – category 1 requires the 
prosecution to prove recklessness and attracts a 
$3m penalty for corporations, 5 years or $600,000 for 
officers and 5 years or $300,000 for workers.  Does 
it seem odd that mere criminal negligence attracts a 
more severe penalty than recklessness?  It does to us.

Strategy just became very important

Recklessness requires foresight of the probable 
consequences of the accused’s actions and that 
they display indifference as to whether or not those 
consequences occur.[1] It requires the prosecution to 
prove that the accused made a conscious choice to 
take an unjustified risk.  

Criminal negligence on the other hand requires an 
objective test to be applied, of whether a reasonable 
person would have known that he or she was exposing 
others to an appreciable risk of serious injury or harm.
[2]

The illogical result of the gross disparity between the 
severe penalties, particularly for individuals for the IM 
offence as against the lesser penalties for reckless 
conduct – category 1, is that lawyers will search for 
evidence of recklessness, to enable their clients to 
strategically plead to the more egregious offence of 
reckless conduct – category 1.

This was our strategy from the outset, particularly 
given our individual clients had the added, potentially 
catastrophic outcome of deportation given their 
permanent resident visa status. This was exacerbated 
by the fact that as refugees, noting the principle of 
non-refoulment, they would face indefinite detention 
pending, hopefully, resettlement in another country. 
This was the consequence they faced if they were to 
receive a custodial sentence of 12 months or greater.

Post incident conduct

As the media has thoroughly canvassed in its 
(frequently inaccurate) coverage of this decision, the 
directors’ conduct post incident was a prominent 
sentencing consideration for his Honour Judge 
Rafter.  This highlights the need to build a relationship 
with a good WHS lawyer and engage with them early 
post incident in order to manage communications 
with various stakeholders such as the police, the 
inspectorate, next of kin, medical support and workers.

When it became apparent to us that a breach of the 
WHS Act was obvious, the focus turned immediately to 
mitigatory evidence rather than exculpatory evidence. 
Given the potentially extreme consequences, this has 
become a critical part of incident response.

The IM offence

In her review of the model WHS laws, Ms Marie 
Boland provided the following justifications for the 
introduction of an IM offence into the model WHS 
laws:[3]

“While it is established law in both England and 
Australia that a corporation can commit the crime 
of negligent manslaughter, many legal experts point 
to significant hurdles for prosecutors to overcome 
to secure a manslaughter conviction against a 
corporation. Prosecutors must identify a grossly 
negligent individual who is the embodiment of the 
company and whose conduct and state of mind may be 
attributed to the corporation (identification doctrine).”

“Difficulties within the common law with regard to 
aggregating the negligence of more than one such 
individual (the prohibition on aggregation) have also 
been highlighted by UK legal experts—a prohibition 
which, they say, makes prosecutions of large 
companies for manslaughter almost impossible. 
The Queensland Government cited difficulties in its 
Criminal Code as a key reason for introducing its 
industrial manslaughter offence. Specifically, it said, 
‘the need to identify an individual director or employee 
as the directing mind and will of the corporation … 
ultimately means that manslaughter prosecutions 
under the Criminal Code are only successful against 
small businesses and that prosecutions against large 
corporations are unlikely to succeed’. The identification 
of a grossly negligent individual who is the embodiment 
of a small company is not as problematic, as with small 
companies it is often the case that the director will be 
actively involved in day-to-day operations.”

“The ability to aggregate the negligence of more 
than one individual to a corporation would need to 
be provided for in the development of an industrial 
manslaughter offence within the model WHS laws.”

“A further limitation of the criminal manslaughter 
offence concerns sanctions. Traditionally, the crime 
of manslaughter is only punishable by sentencing an 
offender to imprisonment. Courts have interpreted 
such provisions to mean that a corporation cannot 
commit the offence of manslaughter because there 
will be no sanction that can be imposed in the event 
of a guilty finding. In New South Wales, this has now 
been addressed so that a court may impose a fine as an 
alternative sanction where a corporation is found guilty 
of a crime punishable only by imprisonment. But this 
is not the case throughout Australia, and the absence 
of such a provision in Queensland law was one reason 
cited by the 2017 Queensland Review as justifying the 
need for law reform.”

https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/#_ftn1
https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/#_ftn2
https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/#_ftn3
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Ms Boland’s report was absent any suggestion that 
there was a need for the IM offence as against natural 
persons. Further, there is no evidence (before the 
introduction of IM) of any incident where a prosecution 
could not be brought against an individual or a 
company, or where the prosecution failed because its 
case was too hard to prove. Regrettably WHSQ does 
not publish acquittals, only convictions on its website. 
Consider for example the various prosecutions against 
Nathan Day, Maria Jackson, Claudio D’alessandro, Bill 
McDonald and Peter Colbert.

The reality is that the means to enforce compliance 
has always been available. The ability to issue 
prohibition notices is an extremely effective tool, 
but rarely used. Regrettably, Regulators have simply 
not been up to the task of effectively using the tools 
that are available.  That is not to be critical of the 
Queensland WHS Prosecutor, he is very skilled. The 
lack of skill exists within the Regulator. So, instead 
of upskilling the Regulators, parliament introduced 
IM in an exercise of intellectual laziness. No thought 
appears to have been given to the way in which 
corporations or line managers would respond. We 
discuss this below and, in our opinion, the outcome 
has more disadvantages than advantages for risk 
management.

It is not possible to postulate the offence’s 
effectiveness in targeting prosecutions of the 
controlling mind of a large corporation. This was not 
a useful test case in that regard because BAR was a 
small corporation and its directors were intimately 
involved in the day to day management of the 
business. What is important to mention here is that 
(at least in respect of the Queensland WHS Act) mid-
ranking managers of corporations are exposed to the 
IM offence.

It seems to us that IM stands to predominantly 
benefit the prosecution by simply making their case 
much easier to prove. That was the objective and the 
objective has been achieved.

Section 244 implications

Section 244 of the WHS Act provides:

244 Imputing conduct to bodies corporate

(1) For this Act, any conduct engaged in on behalf of 
a body corporate by an employee, agent or officer 
of the body corporate acting within the actual or 
apparent scope of his or her employment, or within 
his or her actual or apparent authority, is conduct 
also engaged in by the body corporate.

The prosecution successfully argued that the conduct 
of the forklift driver (who operated the forklift when 
not licensed nor expected or directed to do so) was 
attributable to Brisbane Auto Recycling.[4]

The bizarre effect of this provision, is that a body 
corporate, that may (so far as is reasonably 
practicable) comply with its duties under the WHS Act, 
can still be exposed to IM, in circumstances where an 
employee’s conduct results in the death of a worker 
and that conduct is within the actual or apparent scope 
of their employment.

This highlights the importance for line managers 
both in their day to day activities, and in conducting 
workplace investigations to also be alert to identifying 
employee misconduct and expressly calling out 
anything which is not within the actual or apparent 
scope of their employment. If this is not done, then the 
attribution to the corporate defendant is made and that 
in turn exposes the ‘senior officers’ to IM.

https://www.millsoakley.com.au/thinking/dont-just-be-negligent-be-reckless-unpacking-australias-first-industrial-manslaughter-prosecution/#_ftn4
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So, not only has the union movement’s push for IM 
meant that WHS now operates in an extreme blame 
environment for line managers and officers, but the 
trickle-down effect is that this will also be the case for 
workers.

If worker compliance with safety management 
systems is not strictly enforced, then corporations, 
their officers and line managers are allowing conduct 
that will expose themselves personally to prosecution 
for IM and a sentence which would send them to 
prison.

Is there a winner?

Yes, those boards or leadership teams that need to see 
a ‘stick’ in order to engage seriously with WHS, will now 
be more likely to do so.  IM is certainly a big stick.

However, once they engage, the outcomes may prove 
to be worse rather than better for risk management. 
Boards or leadership teams who respond to the ‘stick’ 
are unlikely to suddenly adopt best practice. They 
are more likely to adopt the most legally defensive 
protocols available and, for example, maximise the use 
of legal professional privilege.

So, our fear is that even a win is pyrrhic.

The loser in this debate

The loser in this debate is safety.

Our forecast? With exposure for mid-level managers 
at an all-time high, post incident investigation 
methodologies that enquire into ‘organisational failure’ 
will be fiercely resisted by line managers occupying 
roles in the department that is said to have failed. 
Investigations, driven by the at-risk managers, will be 
scoped carefully to exclude findings that can send 
them to prison. Legal professional privilege will be 
overused, and slow or no release of information will be 
the order of the day.

Perhaps Charles Dickens anticipated the combined 
effect of s.244 and the IM versus category 1 illogicality 
when he wrote in the 1830s:

“It was all Mrs. Bumble. She would do it,” urged Mr. 
Bumble; first looking round, to ascertain that his 
partner had left the room.

“That is no excuse,” returned Mr. Brownlow. “You were 
present on the occasion of the destruction of these 
trinkets, and, indeed, are the more guilty of the two, in 
the eye of the law; for the law supposes that your wife 
acts under your direction.

“If the law supposes that,” said Mr. Bumble, squeezing 
his hat emphatically in both hands, “the law is a ass — 
a idiot. If that’s the eye of the law, the law is a bachelor; 
and the worst I wish the law is, that his eye may be 
opened by experience — by experience.”

And finally, here are a few things we suggest you 
consider doing to prepare for a potential IM event:

1. IM will have such a big impact on your post 
incident response that it should be put through a 
management of change process;

2. Revisit your post incident response protocols to 
ensure (so far as is reasonably practicable J) that 
they do not restrict your ability to be flexible in your 
investigation(s);

3. Brief your line managers/officers on the offence 
and what your organisation is doing to look after 
their legal wellbeing;

4. Make yourself familiar with the proper use of legal 
professional privilege;

5. Those workers / line managers who are exposed 
to IM (in fact all workers) should be very 
comfortable with the corporation’s position in 
relation to its “relationship” with the inspectorate 
and they should be thoroughly briefed on their 
rights during investigations, particularly the right to 
the privilege against self-incrimination; and

6. Find a good WHS lawyer(s). You are going to 
need them if you have an incident which has or 
could result in a death. The difference between 
a specialist WHS lawyer and one who dabbles 
in this area could be the difference between 
imprisonment or not.

Conclusion

If you have an incident at work, and you think you 
are exposed to a breach of the WHS Act, don’t avoid 
being identified as having been reckless. That way, 
you have the option of arguing about a fine versus 
imprisonment, and if you are looking at imprisonment, 
the term would be subject to a maximum of 5 years. 
That is a much better outcome than being merely 
criminally negligent and exposed to an offence where 
there is no option of a fine and your prison sentence is 
a portion of 20 years.

[1] R v Nuri [1990] VR 641 at 643.
[2] Wilson v R (1992) 174 CLR 313.
[3] See pages 120 to 122 of the Review of the model 
Work Health and Safety laws – Final report by Marie 
Boland published December 2018.
[4] R v Brisbane Auto Recycling Pty Ltd & Ors [2020] 
QDC 113 at [59].
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Industrial Relations Omnibus Bill
January 2021 

We refer to the article titled “A glimpse of the hot new 
Industrial Relations Omnibus Bill” on page 8. 

Further to our brief article, we provide the following 
overview of workplace relations reform: Fair Work 
Amendment (Supporting Australia’s Jobs and Economic 
Recovery) Bill 2020 (Cth) (Bill). 

As the title suggests, the focus of the Bill is to assist 
with Australia’s post COVID-19 economic recovery. 
The amendments summarised below at a high-level 
arise following the deliberations of the five industrial 
relations working groups convened by the Minister for 
Industrial Relations, Christian Porter, in June 2020. The 
Bill amendments to the Fair Work Act 2009 (Cth) (FW 
Act) are supported by the Commonwealth Government, 
business groups and other stakeholders as a means 
to provide fair, practical and efficient improvements for 
both business and employees. 

Turning to the key issues:

Casual employees 

The current uncertainty and inconsistency surrounding 
casual employment (from the Rossato decision, which 
is described in this booklet), and the consequential risk 
of inadvertent underpayment and ‘double dipping’ are 
all addressed head-on: 

• Casual employment is defined by being an offer of 
employment made at the outset on the basis that 
the employer makes no firm advance commitment 
(as defined by the Bill) to ongoing work. If an 
employee’s status as a casual is established upon 
commencing employment, they will remain a 
casual unless they elect to convert to full-time or 
part-time employment. 

• Eligible casual employees will have a workplace 
right under the National Employment Standards 
(NES) to convert after 12 months of employment 
in some circumstances. An employer must offer 
such employees’ conversion unless there are 
reasonable grounds not to do so. Existing eligible 
casual employees may request conversion within 
six months of the legislation commencing if they 
have been employed on a casual basis for at least 
12 months. 

• Eligible casual employees may choose to remain 
casual but retain the right to request conversion 
once every six months. 

• The statutory definition applies retrospectively 
which means former and current casual 
employees who meet this definition at the 
commencement of their engagement cannot 
later claim paid leave entitlements even if 
their employment status changed due to post-
contractual conduct. 

• However, where a casual employee (former, current 
or new) does not satisfy the statutory definition 
and claims paid leave or other entitlements, a 
court must deduct all or part of the identifiable 
casual loading already paid for those entitlements 
(that is, there is a statutory offset mechanism).  

• The Fair Work Ombudsman will also prepare a Fair 
Work Information Statement specific for casual 
employees. 

Awards 

Twelve designated Modern Awards (identified as those 
in distressed industries) will permit greater flexibilities 
for a limited period: 

• Certain ‘JobKeeper’ flexibilities will continue 
to operate for two years from when the Bill 
commences. The ‘flexible working directions’ 
will permit employers to direct employees to 
perform different duties and/or to work at different 
locations provided such directions are reasonable, 
safe and necessary as part of a reasonable 
strategy to revive the business. 

• Any disputes over such directions will be subject 
to the dispute resolution process under the 
relevant Modern Award. 

• Part-time employees who work at least 16 hours 
per week can agree to work more hours at their 
ordinary rate of pay (not at the overtime rate) 
though overtime will still be payable for hours 
worked outside of, or in excess of, ‘ordinary hours’ 
under the relevant award and the additional hours 
must be at least three continuous hours.

Enterprise agreement making 

Many of the frustrations employers have experienced 
in the agreement-making process have been 
addressed in the Bill, although it remains to be 
seen whether this will lead to a significant uptake in 
enterprise agreements which have been in steady 
decline for several years now. 
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The statistics show that over the past 10 years, the 
number of enterprise agreements have steadily 
declined, from 25,150 at 31 December 2020 to 10,711 
at 30 June 2020.  The focus of the Bill is said to be a 
better balance better flexibility and fairness. 

Some of the new measures include:  

• The Notice of Employee Representational Rights 
must be provided within 28 days (not 14 days) of 
bargaining commencing. 

• The Better Off Overall Test (BOOT) is amended: 

• It only applies to patterns or kinds of 
work currently engaged in or reasonably 
foreseeable, not hypothetical; 

• It clearly involves an assessment of the overall 
benefits, including non-monetary ones; and 

• It requires the Fair Work Commission to give 
significant weight to the views of the parties 
who are covered by it about whether it passes 
the BOOT. 

• The Fair Work Commission can approve 
agreements that do not pass the BOOT, where 
this is not contrary to public interest, taking into 
account: 

• The views and circumstances of the parties; 

• The impact of COVID-19 on the enterprise; and 

• The extent of employee support for the 
agreement; and

• Whether approval is in the public interest.  

• The Fair Work Commission must determine 
agreement approvals (and variations) within 21 
working days or provide written reasons as to why 
it could not meet this time frame. 

• The agreement must contain a model term that 
explains the interaction between the NES and the 
agreement. 

• Regarding the need for the Fair Work Commission 
to be satisfied that the agreement was ‘genuinely 
agreed’ by employees, the current prescriptive 
steps are replaced with a broad requirement 
that the employer take reasonable steps to give 
employees a fair and reasonable opportunity to 
decide whether to approve the agreement. 

Steps set out in the FW Act will guide the employer 
but will not be mandatory. 

• There is better clarity around the cohort of casual 
employees eligible to vote on the agreement.  

• When approving agreements, the Fair Work 
Commission may only inform itself: 

• On the basis of publicly available information; 

• By accepting submissions from prescribed 
persons – generally, the parties involved in the 
bargaining; and 

• From parties not involved in bargaining in 
exceptional circumstances (i.e. on evidence 
that an employee would be worse off). 

• Legacy or ‘zombie’ agreements made before the 
FW Act commenced, or during the ‘bridging period’ 
in July-December 2009, will automatically cease by 
1 July 2022. 
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• Employees may voluntarily transfer between 
associated entities without the enterprise 
agreement following them to the new business. 

• New franchisee employers may be covered by an 
existing single-enterprise agreement that covers 
multiple employers in the same franchise (eg large 
fast food franchises). 

• Unilateral termination of an agreement may only 
be made three months after its nominal expiry 
date. 

Greenfield agreements 

• The maximum term of ‘greenfield’ enterprise 
agreements for ‘major projects’ will increase from 
four to eight years, where a major project is one 
with capital expenditure of either at least $500m 
or at least $250m if the relevant Minister declares 
it to be a major project due to its national/regional 
significance. 

• Any agreement with a term longer than four years 
must include an annual increase to the base rate 
of pay for each employee for the nominal term of 
the agreement.

Compliance and enforcement 

Following recent controversies over various 
underpayment scandals affecting multiple employers 
both large and small, there is a new criminal offence 
and higher penalties for a raft of existing offences 
involving underpayments or sham contracting at a 
Federal level. The Bill also seeks to make the process 
of pursuing an underpayment claim procedurally less 
cumbersome and costly:  

• The new criminal offence of ‘dishonestly’ 
engaging in a systematic pattern of underpaying 
employees attracts a maximum penalty of $5.6m 
for a corporation and $1.1m and/or four years’ 
imprisonment for an individual. 

• General increases in penalties relating to 
‘remuneration related contraventions’ essentially 
underpayments, including ‘serious contraventions’ 
and sham contracting. 

• The threshold for a ‘small claim’ is increased 
to $50,000.  The Fair Work Commission can 
conciliate small claims matters or arbitrate them 
by consent.  

• The Bill provides $12.9m to establish an Employer 
Advisory Service in the Fair Work Ombudsman, 
commencing 1 July 2021. 

• The Bill will require the Fair Work Ombudsman 
and the Australian Building and Construction 
Commission to publish information about when 
they publish or defer proceedings. This is said to 
promote self-disclosure and quick rectification of 
underpayments.

There are also improvements made to the Fair Work 
Commission’s processes with a focus on efficiency, 
such as:

• The Fair Work Commission given broader powers 
to dismiss applications that are misconceived, 
lacking in substance or otherwise and abuse of 
the process (in addition to the existing power to 
dismiss applications that are frivolous, vexatious 
or have no reasonable prospects of success. 

• The Full Bench of Fair Work Commission given 
powers to order a person whose application is 
dismiss for such reasons not to make further 
applications to the Fair Work Commission 
(including applications of a particular type, or 
against a particular person). 

Timing 

On 10 December 2020, the Senate referred the 
provisions of the Bill to the Education and Employment 
Legislation Committee for inquiry and report by 12 
March 2021.

Submissions are now being accepted and the closing 
date is 5 February 2021.

[1] Second Reading Speech of the Bill on 9 December 
2020.
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Workplace Relations
• Advise on collective agreement negotiation, content and 

approval processes
• Deal with bargaining disputes
• Deal with industrial action
• Advise on restructuring, redundancy and transfers of 

business
• Assist with union relations and deal with right of entry 

disputes
• Advise on and deal with disputes about award and 

collective agreement interpretation, coverage  
and application

• Advise and assess agreements in the building industry 
and draft workplace relations  
management plans

• Advise on roster structures and efficiencies
• Advise on Modern Slavery legislation requirements

Employment
• Defend unfair dismissal/reinstatement applications
• Defend general protections dispute applications
• Respond to discrimination, harassment and/or 

victimisation complaints
• Respond to applications for orders to stop bullying and 

deal with workplace bullying
• Management of ill and injured workers
• Advise on disciplining and terminating employees
• Advise on employee entitlements and deal with any 

disputes in relation to entitlements
• Deal with restraint of trade and misuse of confidential 

information matters
• Deal with privacy matters and advise on rights to 

information
• Conduct workplace investigations
• Deal with sham contracting matters
• Deal with public sector judicial review applications 

related to employment
• Drafting of employment contracts and policies

What we do

Our Services

Work Health and Safety
Proactive & Preventative
• Contractor and other third party risk management 

advice
• Board and executive governance and compliance advice
• Crisis management training including mock incident 

simulations

• Policy and procedure reviews (e.g. crisis response, 
investigation procedure)

• Stakeholder relationship support (Regulators, unions, 
principals / contractors)

• Advice regarding contractual WHS rights and 
obligations (WHS clauses in commercial contracts, 
leases, audits)

• WHS right of entry advice
• Statutory interpretation (e.g. determining which WHS 

Law applies and whether incidents are notifiable)
• Advice in relation to industrial manslaughter exposure
• Develop and improve WHS systems (governance and 

compliance)

Reactive Incident Management and Litigation
• Prosecution defence for companies and individuals
• Responding to Prohibition and Improvement Notices
• Advising on sending or responding to contractual WHS 

breach notices
• Advising on rights under insurance policies (e.g. 

business interruption, D&O)
• Responding to third party claims
• Inquests
• Support with establishing and promoting insurance 

claims

Emergency Responses
Providing immediate legal support in the event of an 
industrial incident to deal with:
• Regulators (e.g. Police, WHS, ASIC, EPA)
• Internal reporting and the Board
• Next of Kin
• Staff
• Force Majeure
• Unions
• Media and activists
• Principals, contractors, customers, suppliers, insurers 

and loss adjusters etc
• Legal conflicts (e.g. between the business and workers/

officers, and between workers/officers themselves)
• Advice on post incident investigations to meet statutory, 

contractual and reputational requirements
• Advice on the effective and efficient establishment of 

claims for legal professional privilege
• Acting for workers independently of the company and 

collaborating with the company’s legal advisors
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