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COVID-19 – NSW Leasing Regulations for the Code 
The NSW Government has passed the Retail and Other Commercial Leases (COVID-19) Regulation 2020 (NSW) 
(Regulation) to give effect to the National Cabinet Mandatory Code of Conduct — SME Commercial Leasing 
Principles During COVID-19 (Code) and, in particular, the leasing principles set out in the Code (Leasing 
Principles).  The Leasing Principles are attached as a schedule to this article. 

The Regulation creates new regulations: 

1. under the Retail Leases Act 1994 (NSW) to govern retail leases (Retail Regulations or RR); and 
 

2. under the Conveyancing Act 1919 (NSW) to govern commercial, office and industrial leases (Commercial 
Regulations or CR).   

Other than the type of lease, the RR and CR are the same except for disputes - the RR implements the existing 
Retail Leases Act’s dispute regime, and the CR mandates a new regime for commercial leasing disputes. 

The Regulation is in force between 24 April 2020 and 24 October 2020 (Prescribed Period). 

A summary of the key aspects of the Regulation, and how it is to be applied, is set out below.  

1. Application of Regulation to tenants and leases 
(a) Consistent with the Code, the Regulation applies to a tenant that: 

(i) qualifies for JobKeeper; and 

(ii) has a turnover (including internet sales) of under $50 million,  

being defined as an “Impacted Lessee”. 

(b) The Regulation applies to a “Commercial Lease”, which is defined as: 

(i) for the CR, a commercial lease (meaning all leases other than residential and retail leases) 
that is governed by the Conveyancing Act 1919 (NSW), which would not include a licence; 
and  

(ii) for the RR, a retail lease governed by the Retail Leases Act 1994 (NSW), which expressly 
does include a licence. 

(c) The Regulation: 

(i) does not include any lease entered into after 24 April 2020 (unless it is an option, renewal or 
extension of an existing lease on the same terms); and   

(ii) does not apply to a lease under the Agricultural Tenancies Act 1990 (NSW). 

(d) For the purpose of calculating an Impacted Lessee’s turnover, the Regulation clarifies: 

(i) that the relevant period for turnover is the financial year ending 30 June 2019; 

(ii) a franchisee must be a “lessee” under the lease for its turnover to be assessed on the 
business conducted from the premises.  A “lessee” is defined as a person who has right to 
occupy a premises or land under a lease.  Therefore, if a franchisee has a right to occupy 
the premises, then it would be a “lessee” even it was not the tenant under the lease; 
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(iii) if the tenant is part of a group (as defined in the Corporations Act 2001 (Cth)) the relevant 
turnover, for the purpose of determining whether or not the tenant reaches the $50 million 
threshold, is the turnover of the group; and 

(iv) in all other cases, turnover is assessed on the overall business conducted by the tenant.  
 

[RR 3 and 4 & CR 1 and 2] 
 

2. Prohibitions and Restrictions 
(a) Landlord not to take a Prescribed Action – Consistent with the Code, if a tenant is an Impacted 

Lessee, the landlord cannot take a “Prescribed Action” due to the impacted Lessee’s: 

(i) failure to pay rent;  

(ii) failure to pay outgoings; or 

(iii) business not being open during the hours required in the lease. 

[Leasing Principles 1, 11 and 14] [RR 6(1) & CR 4(1)] 

(b) A “Prescribed Action” includes: 

(i) terminating a lease, evicting a tenant, recovering possession of the premises; 

(ii) charging interest for unpaid rent,  

(iii) calling on security including bank guarantees, or enforcement of a guarantee;  

(iv) recovering damages; and 

(v) any other remedy at common law or under the law of the State of NSW.  

(c) No increase in rent – Rent under a lease with an Impacted Lessee cannot be increased during the 
Prescribed Period. 

[Leasing Principles 1, 11 and 14] [RR 6(2) & CR 4(2)]   

Once the Prescribed Period is over, the rent may be increased to take account of a rent review that 
was scheduled to occur during the Prescribed Period.   However, the amount equivalent to the rent 
increase that was foregone during the Prescribed Period cannot be recovered by the landlord.  

[RR 6(3) & CR 4(3)]  

(d) Pass on savings – Reductions in land tax, statutory charges and insurance payable by a landlord 
must be passed on to an Impacted Lessee. 

[Leasing Principle 6] [RR 6(4) & CR 4(4)] 

The Regulation states that if those outgoings mentioned above, as payable by the landlord, are 
reduced, then a provision in a lease requiring a tenant to pay a fixed amount for one of those 
outgoings will not apply to extent of the reduction.  Accordingly, this part of the Regulation does not 
apply to a gross lease.     

This reduction would need to be apportioned across all the tenancies, with the estimated outgoings 
payable each month reduced so the deduction is passed on immediately.  
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(e) Default before Prescribed Period – Nothing restricts a landlord from enforcing its rights under a 
lease for a default prior to the Prescribed Period. 

[RR 5 & CR 3] 

(f) Landlord action for non-Covid-19 reasons – Nothing in the Regulation prohibits a landlord taking 
a Prescribed Action on grounds not related to the impact of COVID-19.  For example: if a tenant 
has breached the lease for failing to vacate and make good on expiry of the lease. 

[RR 10 & CR 8] 

(g) Landlord taking a Prescribed Action by agreement – The Regulation specifically allows a 
landlord and an Impacted Lessee to agree to take any action in respect of a Commercial Lease, 
including allowing the landlord to take a Prescribed Action, for example allowing the landlord to 
draw down on a bank guarantee or the parties agreeing to terminate a commercial lease. 

[RR 6(6) & CR 4(6)] 

(h) Actions by tenants due to COVID-19 – If a law related to COVID-19 (be it State or 
Commonwealth) requires a tenant to do something, then that action is not a breach of a lease.  
This applies to all tenants irrespective of whether or not they are an “Impacted Lessee”.   

[RR 6(5) & CR 4(5)]   
 

3. Obligations to Renegotiate (“Regulation 5”) 
(a) For a lease with an Impacted Lessee, either party can request a renegotiation of the rent payable, 

and other terms of, the Commercial Lease. 

[RR 7(2) CR 5(2)]   

(b) The parties are to negotiate the rent payable and other terms in “good faith” and having regard to: 

(i) the economic impacts of COVID-19 pandemic; and 

(ii) the Leasing Principles, the relevant principles for these negotiations being 3-5, 7-10 and 12.   

[RR 7(3)and(4) & CR 5(3)and(4)]   

(c) The landlord cannot enforce a Prescribed Action against an Impacted Lessee for non payment of 
rent during the Prescribed Period unless the landlord has complied with Regulation 5.  Therefore, if 
rent and other concessions were negotiated and agreed in accordance with Regulation 5 and the 
tenant then failed to pay the reduced rent, the landlord could take a Prescribed Action for the non 
payment of rent.   

[RR 7(1) & CR 5(1)]    

4. Disputes 
(a) Retail Lease: Dispute Resolution by Tribunal – For retail leases, the dispute resolution 

procedure set out in the Retail Leases Act 1994 (NSW) must be followed, being any dispute 
concerning the liabilities or obligations (including any obligation to pay money) under a retail Lease 
with an Impacted Lessee where the liabilities/obligations under the retail Lease concern 
circumstances occurring during the Prescribed Period.   
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[RR 8] 

(b) Commercial Lease: Dispute Resolution by Small Business Commissioner: For commercial, 
office and industrial leases, if there is dispute, unless the Small Business Commissioner has 
certified that a mediation conducted by the Small Business Commissioner has failed, a landlord 
may not:  

(i) seek to recover possession of premises or land under the commercial lease; 

(ii) terminate the commercial lease; or 

(iii) exercise or enforce any other right under the lease. 

[CR 6] 

(c) Courts / Tribunals to consider Leasing Principles – A court or tribunal must have regard to the 
Leasing Principles when considering making a decision on the matters in (b)(i) to (iii) above. 

[RR 9 & CR 7]   

Next steps 
Now that the Regulation is in place, parties can negotiate pandemic relief arrangements with relative certainty for 
an Impacted Lessee.   

Protection is not provided to a tenant that is not an Impacted Lessee, therefore parties should comply with their 
respective obligations under such leases, subject to any other agreement reached between the parties.  

Contact Us 
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Schedule – Leasing Principles from the Code 

National Cabinet Mandatory Code of Conduct — SME Commercial Leasing Principles During COVID-19. 

1. Landlords must not terminate leases due to non-payment of rent during the COVID-19 pandemic period (or 
reasonable subsequent recovery period).  

2. Tenants must remain committed to the terms of their lease, subject to any amendments to their rental 
agreement negotiated under this Code. Material failure to abide by substantive terms of their lease will forfeit 
any protections provided to the tenant under this Code.  

3. Landlords must offer tenants proportionate reductions in rent payable in the form of waivers and deferrals (as 
outlined under “definitions,” below) of up to 100% of the amount ordinarily payable, on a case-by-case basis, 
based on the reduction in the tenant’s trade during the COVID-19 pandemic period and a subsequent 
reasonable recovery period.  

4. Rental waivers must constitute no less than 50% of the total reduction in rent payable under principle #3 
above over the COVID-19 pandemic period and should constitute a greater proportion of the total reduction in 
rent payable in cases where failure to do so would compromise the tenant’s capacity to fulfil their ongoing 
obligations under the lease agreement. Regard must also be had to the Landlord’s financial ability to provide 
such additional waivers. Tenants may waive the requirement for a 50% minimum waiver by agreement.  

5. Payment of rental deferrals by the tenant must be amortised over the balance of the lease term and for a 
period of no less than 24 months, whichever is the greater, unless otherwise agreed by the parties. 

6. Any reduction in statutory charges (e.g. land tax, council rates) or insurance will be passed on to the tenant in 
the appropriate proportion applicable under the terms of the lease.  

7. A landlord should seek to share any benefit it receives due to deferral of loan payments, provided by a 
financial institution as part of the Australian Bankers Association’s COVID-19 response, or any other case-by-
case deferral of loan repayments offered to other Landlords, with the tenant in a proportionate manner.  

8. Landlords should where appropriate seek to waive recovery of any other expense (or outgoing payable) by a 
tenant, under lease terms, during the period the tenant is not able to trade. Landlords reserve the right to 
reduce services as required in such circumstances.  

9. If negotiated arrangements under this Code necessitate repayment, this should occur over an extended period 
in order to avoid placing an undue financial burden on the tenant. No repayment should commence until the 
earlier of the COVID-19 pandemic ending (as defined by the Australian Government) or the existing lease 
expiring, and taking into account a reasonable subsequent recovery period.  

10. No fees, interest or other charges should be applied with respect to rent waived in principles #3 and #4 above 
and no fees, charges nor punitive interest may be charged on deferrals in principles #3, #4 and #5 above.  

11. Landlords must not draw on a tenant’s security for the non-payment of rent (be this a cash bond, bank 
guarantee or personal guarantee) during the period of the COVID-19 pandemic and/or a reasonable 
subsequent recovery period.  

12. The tenant should be provided with an opportunity to extend its lease for an equivalent period of the rent 
waiver and/or deferral period outlined in item #2 above. This is intended to provide the tenant additional time 
to trade, on existing lease terms, during the recovery period after the COVID-19 pandemic concludes.  

13. Landlords agree to a freeze on rent increases (except for retail leases based on turnover rent) for the duration 
of the COVID-19 pandemic and a reasonable subsequent recovery period, notwithstanding any arrangements 
between the landlord and the tenant.  

14. Landlords may not apply any prohibition on levy any penalties if tenants reduce opening hours or cease to 
trade due to the COVID-19 pandemic.  


